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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

O Lord our God, we exalt Your Name,
for You are great and highly to be
praised. We praise You because Your
power is unlimited and You are able to
do immeasurably more than we can
imagine. You rule over the heavens and
the Earth and hold in Your power our
breath and our destiny.

Thank You, Lord, for Your sov-
ereignty over the days of our lives. Ex-
ercise Your gracious authority over
our Nation as You guide our law-
makers in the tasks of freedom. Give
them an awareness of Your presence
and Your willingness to be an ever-
present help for life’s challenges.

Help each of us to labor, not only for
time, but also for eternity. Let our
words and thoughts be acceptable in
Your sight, for You are our strength
and our Redeemer.

Amen.

————

PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———
LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period of leader time under the stand-
ing order.

The Senator from Texas.

———

SCHEDULE

Mr. CORNYN. Mr. President, on be-
half of the leader, this morning we will

Senate

have a period of morning business for
up to 60 minutes. The first 30 minutes
of that time will be under the control
of the majority side, and the second 30
minutes will be controlled by the mi-
nority side of the aisle. Following
morning business, the Senate will re-
sume consideration of S. 150, a bill re-
lating to taxation of Internet access.

Yesterday, we made a little progress
on the bill by debating and disposing of
one amendment related to the defini-
tions in the bill. Unfortunately, fol-
lowing the vote we were sidetracked
with an amendment related to a com-
pletely different subject than Internet
access.

Currently, we are scheduled for clo-
ture votes beginning Thursday on the
Daschle energy-related first-degree
amendment to the underlying bill, the
Domenici second-degree amendment on
energy, and finally the McCain sub-
stitute which is on the Internet access
tax subject.

The chairman of the committee will
be here shortly this morning, and | be-
lieve it will be his desire to try to
reach agreements to consider amend-
ments relating to the underlying bill.
Hopefully that will be possible and
therefore rollcall votes will occur on
amendments today.

The PRESIDENT pro tempore. The
deputy minority leader.

Mr. REID. Parliamentary inquiry: If
I do not reserve the Democratic lead-
er’'s time, he can use that time
throughout the day or do | need to re-
serve it?

The PRESIDENT pro tempore. You
may reserve it.

Mr. REID. The leader is here, so |
will not do that.

RECOGNITION OF THE MINORITY
LEADER

The PRESIDENT pro tempore. The
Democratic leader is recognized.

AGRICULTURAL ISSUES FACING
THE COUNTRY

Mr. DASCHLE. Mr. President, | want
to talk today about several agricul-
tural issues.

First, last week, I met with John
Stewart and Bill Fielding. They run a
company called Creekstone Farms that
sells premium Black Angus beef cattle.

Creekstone had a good marketing
idea: In the wake of the mad cow scare,
Creekstone thought that one way to re-
open the Japanese markets, which had
accounted for 28 percent of our Na-
tion’s beef exports, would be to pri-
vately test all of their cattle for BSE,
or mad cow disease, at no cost to the
taxpayers.

The Japanese markets have been
closed for several months, but they
have said that they would re-open their
markets for Creekstone’s beef.

Creekstone has built a top-notch lab-
oratory at their headquarters in Kan-
sas, and they have hired several full-
time animal health experts. But they
wanted to do this the right way, so
they asked USDA to support them in
their efforts.

The Department actually said “‘no.”
They said Creekstone could not test.

You see, USDA doesn’t want to set a
precedent that all beef needs to be test-
ed. They suggest that large meat pack-
ers might essentially be forced into
testing all animals. That, USDA con-
tends, would be expensive and, well, in-
convenient.

But nobody is suggesting that the
Government mandate 100 percent test-
ing. If a meat packer wanted to test,
however, it might be a good marketing
tool for them.

But the packers say testing would be
too cumbersome, that consumers don’t
want and don’t need testing informa-
tion.

All of those arguments ring very fa-
miliar and very hollow. Remember, the
packers and the Bush administration
opposed another marketing tool—coun-
try-of-origin labeling for those very
same reasons.
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USDA says that mad cow disease, or
BSE, isn’t even a public health issue.
They say it is only an animal health
issue, but tell that to the more than 120
people who died from the human form
of BSE in Britain. It was a food safety
issue for them. It is a public health
issue.

Creekstone even acknowledges, and |
agree, that the science does not now
suggest that all cattle need to be test-
ed for BSE. They acknowledge that.
Most experts do.

But consumers don’t always base
their  purchasing preferences on
science. The Japanese, who, by the
way, test all of their beef for BSE,
want their imported beef tested, and
Creekstone was willing to do so, but
USDA said “‘no.”

Isn’t this the administration that
wants the free market to prosper?

Yet, here we have a willing buyer,
the Japanese, a willing seller,
Creekstone, and the Government says
“no.”

Government is telling a U.S. business
what they can and can’t do to add
value to their product and create a
market.

It is kind of like the Government
telling automakers they can’t have
leather seats. Leather seats aren’t
needed, but they add value to the cars
and make the product more market-
able.

So | am hopeful that USDA will re-
visit this issue. Creekstone and other
companies want the ability to meet
consumer demand, and the Government
should not get in the way.

If USDA wants to establish a testing
protocol or some other structure for
the testing to ensure that it is done in
an appropriate manner and that we
don’t get false positives, | think we can
all agree that such an approach would
make some sense. But to deny pro-
ducers the ability to use another mar-
keting tool baffles me. I think USDA
could and should have done better, and
I urge them to re-examine the issue im-
mediately.

It is also clear that some of the other
things that USDA has been doing need
to be reassessed. For example, on Mon-
day, U.S. District Court Judge Richard
Cebull granted a temporary restraining
order prohibiting USDA from import-
ing ground beef and bone-in beef from
Canada.

The judge said, and | agree, that the
risk of BSE is simply too great for us
to fail to ensure that we have taken a
thoughtful and deliberate approach to
resuming beef imports from Canada.

Both animal health and food safety
demand that we take a science-based
approach to the reopening of our bor-
der with Canada. Producers are ex-
tremely concerned that USDA has not
done so.

The judge has scheduled a May 11
hearing, at which time | hope there
will be a full examination of the proc-
ess USDA did or did not use in making
their decision to reopen the border.

Ensuring that we get this right is not
only important for our Nation’s ranch-
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ers. It is important for our export mar-
kets and consumers of U.S. beef.

Another issue | want to discuss today
is what | see as an emerging drought in
many parts of the country. The
Drought Monitor—a government map
that documents the ongoing extent of
drought—already shows some problem
areas.

The yellow here—and you can see
this on the map—denotes conditions
across the Southeast, conditions which
have continued to deteriorate for most
of that region. Southern California, the
area in Oklahoma, Arkansas, through
southern Missouri and into southern Il-
linois, and up all the way through Indi-
ana and Ohio and Michigan. You can
see that there is abnormal dryness oc-
curring in that area, even getting into
the lower parts of the northern regions
of Texas.

While there were some rains in parts
of the upper-Midwest recently, they
missed the western part of Minnesota.
And you can see here this is where the
extraordinary conditions are now be-
coming even more adverse, creating
what the Drought Monitor categorizes
as ‘‘severe drought’ conditions, rep-
resented of course in the areas here in
the orange and darker areas. The dark-
er the color, the more severe the
drought.

In my State of South Dakota, we
have been able to avoid some of the
most severe parts, but you talk to
ranchers and farmers today and it is
clear that this drought that we now see
through almost the entire western part
of the United States is moving east.

South Dakota has now experienced a
drought in each of the last 5 years. The
experience has been daunting. But
there is one thing we have learned in
dealing with drought and other weath-
er-related natural disasters: Our na-
tional polices are wholly inadequate.
By any legitimate standard, our poli-
cies have failed.

In 2002 the Senate approved, on a bi-
partisan basis, an amendment that | of-
fered to provide $6 billion in disaster
assistance. Unfortunately, the adminis-
tration blocked its enactment.

But that was then, and today is,
hopefully, a different story. Today, |
think we need to take a serious look at
what more we can do this year.

That is why today | am asking the
President again to re-examine this
issue, while we still have time. | am
urging him to take a fresh look at
what we can do, through an inter-
agency approach, to address what ap-
pears to be another extreme drought
this year—already extreme in some
parts of the country, and certainly
moving, as we have said, to the Great
Plains States as well.

Although USDA should take the lead
in this effort, the SBA, the Economic
Development  Administration, and
other agencies, including, but not lim-
ited to, FEMA, can all play a role in
finding a solution to this ongoing prob-
lem.

That is why | have requested that the
President immediately ask the Federal
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agencies involved to develop a com-
prehensive legislative proposal to ad-
dress weather-related natural disasters
that impact our Nation’s farmers,
ranchers, and rural communities.

If he does this now, and receives a re-
port back within 45 to 60 days, the Con-
gress will still have time this summer
to enact meaningful disaster assist-
ance.

In my letter to the President sent
earlier today, | pledged that, once he
has provided Congress with such a pro-
posal, 1 will work with him and all of
my colleagues in a bipartisan fashion
to approve whatever disaster-related
assistance is necessary to adequately
compensate producers and keep our na-
tion’s rural communities vibrant.

We can prepare now for what looks
like another very bad year for agri-
culture.

Drought victims are no less deserving
of Federal assistance than those who
are impacted by a flood, tornado, or
hurricane. As Federal officials, we have
an obligation to respond more effec-
tively than we have in the past.

Working together, with the leader-
ship of this administration, | hope we
can.

————
RESERVATION OF LEADER TIME

Mr. CORNYN. Mr. President, | ask
unanimous consent that the Repub-
lican leader’s time be reserved for his
use later in the day.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

————
MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business for up to 60 minutes with the
first half of the time under the control
of the majority leader or his designee,
and the second half of the time under
the control of the Democratic leader or
his designee.

The Senator from North Carolina is
recognized.

————
FSC-ETI AND JOBS BILL

Mrs. DOLE. Mr. President, when |
came to the United States Senate last
year, it was with great optimism—with
a mission to get real results accom-
plished for my North Carolina con-
stituents and for our great Nation.
During my tenure in the Department of
Transportation, the Department of
Labor, and the American Red Cross, |
was blessed with the opportunity to
tackle some very important and chal-
lenging issues—Ilike the sale of Conrail,
modernizing the American Red Cross,
settling a bitter coal strike, transfer-
ring Dulles and National airports from
Federal control to ensure that Dulles’
capacity would be doubled and the
gateway to the Nation’s capital would
be our beautiful new airport. These
issues required me to work with col-
leagues from both sides of the aisle at



April 28, 2004

every turn. If | had just tried to work
with Republicans when tackling these
matters, you can bet that nothing
would have ever been accomplished.
These success stories were achieved in
a bipartisan and constructive manner.
I looked forward to the same experi-
ence when entering this great body last
year; however, the pattern of obstruc-
tionism occurring over the past few
months is at a crossroads.

The opportunity to vote—to even
vote—on the following legislation has
been blocked:

Medical liability reform: After a
comprehensive bipartisan bill was
blocked last July, two additional tar-
geted attempts to protect access to
ERs and OB-GYNs were blocked Feb-
ruary 24 and April 7.

A comprehensive Energy bill has
been thwarted for 3 years—3 years.
Passage would not only create an esti-
mated 1 million American jobs but also
reduce our dependence on foreign oil.
Energy tax relief that would have cre-
ated an estimated 650,000 jobs was also
blocked on April 7.

Workforce Investment Act: This leg-
islation, projected to help more than
940,000 dislocated workers obtain the
training they need to get good jobs was
passed by both the House and Senate
but now my friends across the aisle
refuse to even appoint conferees.

There are other examples of blocked
legislation: Class action reform, Faith
based/charities—the Care Act—welfare
reform, and the Fair Act—Asbestos—
but | want to highlight the legislation
that could directly benefit the econ-
omy. And | use the word ‘“‘could” be-
cause unfortunately none of this legis-
lation can even get the courtesy of an
up or down vote.

You cannot have it both ways. You
cannot come down to the Senate floor
and deride the administration’s eco-
nomic policies—then, in the same day,
vote to block job-creating legislation.

A piece of legislation that under-
scores this point is S. 1637, the JOBS
bill. Why in the world would we not be
passing this legislation? | really want
to know the answer so | can tell my
constituents, in a State that has been
hit especially hard by manufacturing
job losses. Why is there objection to re-
moving tariffs from our companies?
Why is there objection to cutting taxes
on manufacturing companies when
they need it most? | must be missing
something. When a bill is passed out of
the Finance Committee 19-2—yes 19-2—
and it is blocked from coming to a vote
on two separate, that is simply out-
rageous.

Those of us on both sides of the aisle
recognize the need to deal with the in-
creasing concerns associated with the
current Extraterriorial Tax Regime
ETI. The World Trade Organizations
has determined that if not repealed,
the current rules for exportation would
necessitate $4 billion in tariffs. If
passed, the JOBS bill will not only
eliminate the WTO’s exorbitant tariff
imposition; it will also replace ETI’s
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tax relief with a tax deduction for do-
mestic manufacturers.

At a time when America’s manufac-
turing industries need immediate re-
lief, the benefits of this legislation are
clear—and the necessity of its passage
is obvious. However, Senate Democrats
are continuing to play petty political
games and in so doing, are preventing
direct aid to our hurting manufactur-
ers. These partisan antics harm our
American businesses directly—busi-
nesses run by men and women who de-
serve better from their elected offi-
cials.

I am particularly focused on this
issue because North Carolina has areas
that are severely affected by the loss of
manufacturing jobs, mainly in textiles
and furniture. This past summer,
North Carolina experienced the largest
layoff in State history when textile
giant Pillowtex closed its doors for-
ever. The result of Pillowtex’s closing
was 4,400 people losing their jobs in a
single day—and eventually nearly 5,000
being laid off.

In eastern North Caroline, layoffs
and plant closures have resulted in
more than 2,200 layoffs since last sum-
mer. In just the past few months, the
western region of North Carolina has
lost more than 1,500 jobs. And in Feb-
ruary, 22 of North Carolina’s 100 coun-
ties had double-digit unemployment
rates. Now there are signs that the sit-
uation is improving—initial data for
March unemployment in North Caro-
lina shows that just four counties have
double-digit rates—but we must take
action to help our manufacturers and
to ensure upward trends will continue.

Action can begin with final passage
of the JOBS bill. This is not the time
for political games. This is a time for
doing what is right for the American
people—and providing our manufactur-
ers with legislation that will directly
benefit their businesses. | urge my col-
leagues to allow the final vote on the
passage of S. 1637 to protect our compa-
nies from undo tariffs and excessive
taxes.

Democrats say they want to find a
way to rejuvenate our economy and
prevent more factories from shutting
down. If they are truly searching for
such answers, then why don’t they step
forward and allow for the solution to
reach final passage? | am hoping my
friends on the other side of the aisle
will remember the American people
who depend on Congress and put aside
partisan antics and pass good legisla-
tion. We need to put an end to this ob-
struction and work together to get
things done in the Senate.

I yield the floor.

The PRESIDENT pro tempore. The
Senator from Kentucky.

———

9/11 COMMISSION AND IRAQ

Mr. McCONNELL. Mr. President, I
wish to talk about a couple of events
that are in the news: the proceedings of
the 9/11 Commission and the debate
about the President’s policy in Irag.
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As | said last week, | am troubled by
the partisanship and public posturing
of some members of the 9/11 Commis-
sion, both in the hearing room and in
TV studios.

I am not the only one who is trou-
bled. The former National Security Ad-
visor under President Clinton, Tony
Lake, has said the hearings are ‘“‘a sad
spectacle that has become so par-
tisan.”

And Max Holland, a former fellow at
the University of Virginia who is writ-
ing a history of the Warren Commis-
sion, notes that ‘‘in some respects’ the
proceedings of the commission are
“definitely a new low.”” He added that
“this is a commission charged with es-
tablishing facts and the truth rather
than posturing for political gain. But
some of the hearings amounted to lec-
turing and posturing.”’

Still others, like Professor Juliette
Kayyem, of the Kennedy School of
Government at Harvard, who served on
a congressional terrorism panel to in-
vestigate the 1998 African embassy
bombings, have questioned why 9/11
commission members have granted so
many interviews. She notes that ‘‘they
have become too public,” and that
‘““tempts commissioners into making
assessments and conclusions pre-
maturely.”

My understanding of the 9/11 Com-
mission was that it was to impartially
determine the facts and make non-par-
tisan recommendations on how to go
forward.

So far, the 9/11 Commission’s descent
into ‘‘gotcha’” questioning has only
highlighted a tendency to fight each
other rather than the terrorists. Unfor-
tunately, while American politicians
are busy blaming each other, the ter-
rorists are busy plotting our doom.

This partisanship, unfortunately, is
not confined to the 9/11 Commission.
Clearly, the central front in the war
against terrorism has shifted to Iragqg.
Al Qaeda operatives and foreign terror-
ists have flocked to Irag to make a des-
perate final stand against American
troops, and we must see to it that they
lose.

On the issue of Iraq, the most impor-
tant thing this body could do is to have
an open and honest debate about how
to build a moderate democracy in that
country. If Senator KERRY, in par-
ticular, believes he has a solution to
the difficult challenges facing our
troops and diplomats in lraq, let him
offer a plan, rather than simply guess-
ing and criticizing.

Let me be clear: placing the UN in
charge in Iraq is not a plan. It is a pure
fantasy.

America did the right thing by liber-
ating the lraqgi people from Saddam’s
tyrannical regime, and by so doing, we
are making the American people safer.
Succeeding in our efforts to help the
Iraqgis replace one of the most repres-
sive regimes on the planet with the sin-
gle most representative government in
the Arab World will dramatically alter
the political landscape of the Middle
East.
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Only if the citizens of the Middle
East experience the freedoms and op-
portunity of democratic reform can we
hope to win the war against terrorism.
We can Kill terrorists one by one in Af-
ghanistan and Iraq, but until we
change the individual and personal cal-
culations of thousands of young men
who are taught to value death over life,
there will always be more terrorists
around every street corner. A free Iraq
will be an oasis of liberty in the heart
of the Middle East and a source of
democratic influence on its undemo-
cratic neighbors.

Bringing democratic reform to the
Middle East is not a lofty hope but a
necessary reality and a long-term
strategy. Citizens who can voice their
frustrations at the ballot box are less
likely to do so by strapping bombs to
their bodies.

It is no coincidence that democratic
Muslim states such as Turkey and re-
forming states such as Jordan, Egypt,
and Morocco are not state supporters
of terrorism, while oppressive states
such as Syria and lIran provide aid and
succor to international terrorists.

President Bush’s multi-tiered ap-
proach to combating terrorism is the
right one. And it is improving.

Likewise, our Nation’s efforts can be
improved upon if we conduct our de-
bates with the gravity and objectivity
required by the high stakes of the war
against terrorism, but forgive me for
not being optimistic.

Until now, the critics have proposed
two alternatives to President Bush’s
plan to stay the course in Iraq. One al-
ternative is to cut and run or to cede
control to the U.N., whose member
states by and large want America to
cut and run.

Unless failure is our goal, these are
not serious proposals. And they dis-
count the very simple fact that unless
America delivers on its commitment to
eliminate havens for terrorists and
support democracy in lIraq, Afghani-
stan and elsewhere, we will embolden
the terrorists who delight and attack
when America wavers.

How do | know this? Because Osama
bin Laden has told us. In his 1998 ‘“‘Dec-
laration of War Against the Ameri-
cans’” bin Laden noted, and | quote:
“When tens of your soldiers were Killed
in minor battles and one American
Pilot was dragged in the street of
Mogadishu, you left the area in dis-
appointment, humiliation and defeat,
carrying your dead with you.”

Former Secretary of Defense James
Schlesinger recently noted that Bin
Laden also observed: ‘“‘when people see
a strong horse and a weak horse, they
naturally gravitate toward the strong
horse.”’

The terrorists are watching us close-
ly, and we must show strength, not
weakness. We must not allow Iraq to
become another Somalia because going
home early is the surest way to em-
bolden the terrorists and ensure the
failure of our efforts to bring peace and
security to the Middle East.
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It is clear to this Senator that al-
Qaida wants us to fail in Iraq, just as it
wants us to fail in Afghanistan. Al-
Qaida terrorists and other foreign
Jihadis are aligning themselves with
violent lIragi insurgents whose radical
ideology has no place in a democratic
Iraq. These zealots want the United
States to appear in the Arab world as a
weak horse.

The terrorists are watching us close-
ly, and we must show our strength, not
our weaknesses, as we confront the se-
curity challenges in Iraq that lie be-
tween despotism and democracy.

I yield the floor.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The major-
ity leader.

———

JOBS BILL

Mr. FRIST. Mr. President, this week
our colleague, Senator JOHN KERRY, is
traveling to the Midwest to discuss
ways to help boost job creation. While
I applaud his intention on this issue, I
also want to make certain Senator
KERRY is aware we have scheduled a
third floor debate on the JOBS bill—
that is the very important bill on man-
ufacturing in this country, S. 1637—to
start next week. That important bill
seeks to protect more than a million
high-quality manufacturing jobs in the
United States.

Unfortunately, Senator KERRY’s
Democrat colleagues in the Senate are
waging a filibuster against this
jumpstart our business strength bill,
the JOBS bill, having twice voted to
prevent us from completing action on
this essential manufacturing legisla-
tion.

I do ask Senator KERRY to use his
new position as his party’s presumptive
nominee, but in all likelihood the
nominee, to help convince his col-
leagues to abandon this filibuster and
move this legislation quickly toward
passage.

According to the National Foreign
Trade Council, there are currently
147,200 jobs in Ohio that hinge on pas-
sage of this JOBS bill; in Michigan,
some 150,000 jobs will be impacted by
this ill-advised filibuster; and in Penn-
sylvania, nearly 142,000 jobs are tied to
this legislation.

We must repeal these European tar-
iffs on at least 100 U.S.-made products.
People say: What sort of products?
They include safety glass. They include
portable handheld tools. They include
marine engines. They include alu-
minum wire, steel wire. They include
printing paper. This Euro tax started
at $200 million in March. It increased
to $240 million in April. It will increase
again to $280 million this Saturday and
will continue to climb upward to $680
million next year if we fail to act.

Senator KERRY was a cosponsor of
this bill and supported it in the Fi-
nance Committee. | urge him to join us
in a bipartisan effort to end his fellow
Democrats’ filibuster and agree to a
time to pass and send to President
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Bush a jobs bill, a jobs bill that will
benefit manufacturing workers
throughout the United States.

We must pass this JOBS bill to pro-
tect America’s manufacturing base and
the manufacturing jobs of thousands of
our workers across the United States.
America’s workers are depending on us.

Mr. President, | ask unanimous con-
sent that a letter from me to Senator
KERRY dated April 28, 2004, be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
OFFICE OF THE MAJORITY LEADER,
Washington, DC, April 28, 2004.
Hon. JOHN KERRY,
Russell Office Building,
Washington, DC.

DEAR SENATOR KERRY: This week you are
campaigning in the Midwest to discuss ways
to help create jobs for the American people.

While | applaud your enthusiasm, | want to
make certain you are aware that we have
scheduled a third floor debate on the JOBS
bill, S. 1637, to start next week. As you
know, this important legislation seeks to
protect more than a million high-quality
manufacturing jobs in the United States.

Unfortunately, your Democrat colleagues
in the Senate are waging a filibuster against
the Jumpstart Our Business Strength bill
(JOBS), having twice voted to prevent us
from completing action on this essential leg-
islation.

It is my hope that you will use your posi-
tion to help convince your Senate Democrat
colleagues of the importance of this legisla-
tion and help us to move it quickly toward
passage. After all, according to the National
Foreign Trade Council, there are currently
147,200 jobs in Ohio that hinge on passage of
the JOBS bill. In Michigan, some 150,100 jobs
will be impacted by this ill-advised fili-
buster. In Pennsylvania, nearly 142,000 jobs
are tied to this legislation. It is my hope
that you will join with us in a bipartisan ef-
fort to end the Democrat filibuster and press
for timely action on the JOBS measure.

Since you were once a co-sponsor of this
bill and supported it in the Finance Com-
mittee, | know you appreciate how impor-
tant it is that we approve this measure and
repeal the European tariffs on at least 100
US-made products. This Euro-tax started at
$200 million in March, increased to $240 mil-
lion in April, will increase to $280 million
this Saturday, and will continue to climb up-
ward to $680 million by next year if we fail to
act.

We look forward to your support in passing
a measure that is absolutely essential if we
are to protect America’s manufacturing base
and the manufacturing jobs of thousands of
our workers across the United States.

Sincerely yours,
WILLIAM H. FRIST, MD,
Majority Leader,
United States Senate.

Mr. FRIST. | yield the floor.

The PRESIDING OFFICER. The mi-
nority leader.

Mr. DASCHLE. Mr. President, |1 ask
unanimous consent that | have 5 addi-
tional minutes of leader time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

STAYING THE COURSE

Mr. DASCHLE. Mr. President, | want
to respond to the distinguished major-
ity leader.
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Like him, | have come to the Senate
floor on several occasions advocating
for passage of the FSC bill. Many of us
believe it may be the only opportunity
we have to address, meaningfully, jobs
policy and the creation of new jobs in
this country.

His characterization of our position
is unfortunate and inaccurate. We have
no desire to filibuster the bill. We sim-
ply believe Senators ought to have a
right to offer amendments. That was
really the discussion and the debate
earlier as the legislation was offered.
We had an amendment that simply pro-
vided for protection for 8 million work-
ers who were not accorded overtime,
who the administration now acknowl-
edges were prepared to take overtime
as a part of their compensation pack-
ages. We fought it. The administration
has changed it, not to our satisfaction.
But had it not been for our fight, |
doubt very much that overtime could
have been protected for the millions of
workers who otherwise would see it as
lost.

We also want to ensure that we have
an opportunity to deal with the
outsourcing problem. Outsourcing is a
very serious issue today. The President
has created a new program called High-
er Hour Workers. The acronym is HOW.
Well, that is our gquestion. How? How
are you going to do it? What we have
seen so far from this administration
falls far short of what we need to do if
we are serious about meaningfully ad-
dressing the problem of jobs in this
country.

This administration has lost 3 mil-
lion jobs. We have not seen an adminis-
tration like this in seven administra-
tions. We want to address the terrible
and unfortunate record we have seen
with regard to the economy over the
last 36 months.

So our hope is we can create a real
opportunity to debate jobs, to debate
the way with which we can compete in
the international markets. That is our
desire.

I went to Senator FRIST and offered
him an agreement, after this cloture
vote, and indicated that we would limit
our ourselves to 18 amendments. | pre-
sented that to him. | was hoping we
could get a unanimous consent agree-
ment. That was not done and, as a re-
sult, time was lost. Now, as we under-
stand it, they have over 50 amendments
pending to this bill. We have something
like 30. So there is no filibuster going
on. They have some difficulty on their
side in trying to address this issue, and
in an expeditious way.

We will get through the amendments.
It is unfortunate we could not have
agreed to the 18. We would be done
with it by now. But there has been a
practice on the Senate floor, over the
last several months—we get on a bill,
an amendment is offered, the bill is
pulled; we move to another bill, we get
on that, an amendment is offered, the
bill is pulled. We have to stay on a bill
to finish the bill. I am hopeful we can
stay on the Internet tax bill until it is
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finished, that we can stay then on the
FSC bill until it is finished, and wel-
fare reform until it is finished.

We can accomplish a lot, but we have
to have greater attention to the work
at hand and a willingness to stay with
it until it is done. That is the nature of
the Senate. That is the way we func-
tion. That is our institutional history.
We are prepared to work with our Re-
publican colleagues on these and other
bills in the months ahead to make that
happen.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

——

FSC/IETI

Mr. FRIST. Mr. President, very brief-
ly, I know we are in morning business
and we are on other topics, but so our
colleagues will know, we are coming
back to the FSC/ETI bill. We have a
general agreement and a framework.
We are coming back to it. That was
really the purpose of my comments
today. We are coming back to it next
week. | hope we can work together.
The American people deserve it. 1 do
not believe either side will have 30 or 40
or 50 amendments. | think we can do it
if we start right now to put our heads
together. The managers are working.
They have, | believe, an excellent
glidepath to finish it as we go forward.
| appeal, in a strong, bipartisan way—
we are going to have to have a bipar-
tisan approach to finish that bill—that
we do just that next week. The Amer-
ican people deserve it. Regardless of
how we get there, next week we have
this opportunity to address it. We abso-
lutely must do that.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, may |
inquire how much time we have re-
maining in morning business?

The PRESIDING OFFICER. Eleven
minutes 18 seconds.

Mr. CORNYN. | thank the Chair.

——
THE 9/11 COMMISSION

Mr. CORNYN. Mr. President, | want
to talk a few minutes about the work
of the 9/11 Commission. | know it has
become popular—perhaps it has always
been that way—for those who sit on
commissions, those who engage in po-
litical debate about the great causes of
the day in Washington, DC, to try to
find blame for various things that hap-
pen. That is no less true of the work of
the 9/11 Commission in looking into
both the causes of the terrible events
of that day and also when it comes to
coming up with recommendations
about what we might be able to do to
make sure that sort of tragedy never
occurs on our own soil again.

But | think we ought to be clear
about who is to blame for the terrible
events of 9/11. It was not President
Clinton or his administration. It was
not President Bush or his administra-
tion. The individual and the organiza-

S4449

tion at fault for the events of 9/11 were
Osama bin Laden and al-Qaida. Regard-
less of our differences, especially in
this election year where we are going
to select a President, | think we ought
to make sure our enemies do not draw
any comfort from the debates we have
on the floor of the U.S. Senate or else-
where that we somehow are redirecting
the blame to others for political gain
and to score political points. | think all
Members of the U.S. Senate—indeed,
all Members of the U.S. Congress—
should be absolutely clear where the
blame lies. As | said, that lies with al-
Qaida and Osama bin Laden.

Indeed, after that terrible day there
was an upswelling of bipartisan support
in this country to try to make sure we
did whatever we needed to do in order
to make sure that the events of that
day would never occur again. Indeed,
the Senate unanimously approved a
resolution authorizing the use of all
necessary and appropriate force
against the persons and organizations
responsible for September 11.

Indeed, in an unprecedented fashion,
also, we saw that our allies in NATO,
under article V of that treaty, declared
that an attack against the United
States was, in effect, an attack against
all NATO nations.

Of course, this issue is as current as
today’s news because we know there
are two cases that are going to be ar-
gued before the U.S. Supreme Court,
the Hamdi and Padilla cases, which are
going to look at the limits of Presi-
dential power under a declaration of
war, such as was authorized by the
Congress, by the Senate unanimously.
Of course, they are going to decide, and
it seems obvious to me, but perhaps it
is not as obvious to others, that the ap-
proval of all necessary and appropriate
force must necessarily include the cap-
ture and detention of enemy combat-
ants. But that is perhaps an issue for
another time.

Also, in the spirit of bipartisan sup-
port for using all necessary and appro-
priate means to defend our country,
the Senate passed the USA PATRIOT
Act 98 to 1. Of course, this important
legislation provides law enforcement
with sorely needed tools to combat ter-
rorism. Unfortunately, we also recall
that spirit of bipartisan unanimity did
not last very long.

Once the Democratic Party began to
choose its Democratic nominee, we
heard a lot of disparaging remarks
made about the USA PATRIOT Act. In-
deed, in a misguided and perhaps ill-in-
formed way, there are 287 different mu-
nicipalities around the country that
have passed resolutions disparaging the
USA PATRIOT Act.

It is amazing, in Washington, how
events can turn on a dime. After we
heard testimony before the 9/11 Com-
mission from Janet Reno, former FBI
Director Louis Freeh, Attorney Gen-
eral John Ashcroft, FBI Director Rob-
ert Mueller, and others, a bipartisan
chorus said it was the USA PATRIOT
Act which tore down the wall which



S4450

previously precluded information shar-
ing between law enforcement and intel-
ligence-gathering officials. We haven’t
heard very much more about the pre-
vious calls to either repeal or change
the PATRIOT Act because, indeed, it
was the PATRIOT Act that tore down
that wall and which has made America
safer. Perhaps the best evidence of that
is not just my statement or anyone
else’s. It is the fact we have, thank
God, avoided another 9/11 in the days
since that terrible day.

The spirit of bipartisanship that re-
sulted in a resolution authorizing the
use of necessary force against our en-
emies who brought the war to us on 9/
11 and the spirit of bipartisanship that
saw a 98-to-1 vote in favor of the USA
PATRIOT Act and tearing down that
wall needs to continue to prevail on
the National Commission on Terrorist
Attacks on the United States that was
created by Congress and appointed by
both the Congress and the President.
Of course, it is the job of that Commis-
sion to find facts, to create a historical
record of the events that led up to that
date, and then come up with rec-
ommendations. It is absolutely critical
that the work of the National Commis-
sion on Terrorist Attacks, the 9/11
Commission, not be undermined and
that the public confidence be preserved
in that Commission.

That brings me to the testimony
which | believe must be provided in an
open forum by Commissioner Jamie
Gorelick. As Attorney General
Ashcroft revealed during his testi-
mony, when he declassified a key 1995
memorandum, dated actually March 4,
1995, authored by Ms. Gorelick when
she was Deputy Attorney General, it
was the policy of the Justice Depart-
ment, under Ms. Reno and under Ms.
Gorelick, during the Clinton adminis-
tration, that went further than the law
required in establishing this wall which
prohibited information sharing be-
tween law enforcement officials and
counterintelligence officials. Indeed, in
the days since Attorney General
Ashcroft revealed the existence of this
memo, we have seen Ms. Gorelick re-
spond in a Washington Post op-ed piece
explaining her role.

My point is, Ms. Gorelick, serving in
a high-level position in the Justice De-
partment as Deputy Attorney General,
in effect the chief operating officer in
the Department of Justice under Attor-
ney General Janet Reno, has special
knowledge of the facts and cir-
cumstances leading up to that memo
and the erection and buttressing of
that wall barring the sharing of com-
munications.

I believe her testimony under ordi-
nary circumstances would be sort of a
no-brainer. The 9/11 Commission would
say: This is a person with knowledge of
relevant facts. Let’s bring her before
the Commission and ask her to tell us
what she knows.

That has been requested now, public
testimony by Ms. Gorelick, in letters
signed by a number of Senators, and
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now been refused by the cochairs,
Chairman Kean and Chairman Ham-
ilton.

Simply put, this is a self-inflicted
wound on the credibility of the 9/11
Commission. We have learned that she
has provided testimony in camera or,
in English, in secret. In other words,
she has been interviewed by the 9/11
Commission and told apparently what
she knows out of the public eye. Obvi-
ously, she has written an op-ed piece
explaining, without the benefit of fur-
ther questions or followup, what it is

she intended to do and the cir-
cumstances leading up to that 1995
memo.

If public testimony by persons with
knowledge of relevant facts ranging
from Janet Reno to Louis Freeh to
John Ashcroft to Bob Mueller and oth-
ers, if that testimony was important—
and indeed, | believe it was—then pub-
lic testimony by Ms. Gorelick is impor-
tant to preserving the public credi-
bility of the work product of the 9/11
Commission.

Secret testimony will not cut it. In
fact, we need to know what it was that
led up to this policy and the reasons
for it in order to understand why it is
important never to go there again. As
| said, this policy is stated in that very
same memo, which went well beyond
legal requirements. In other words, the
PATRIOT Act, once it was passed vir-
tually unanimously in this body, dis-
mantled that wall in a way that made
America safer.

May | ask how much time | have re-

maining?

The PRESIDING OFFICER. Ten sec-
onds.

Mr. CORNYN. | ask unanimous con-

sent for 2 additional minutes and also
to extend the Democratic time by the
same amount.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. First, Ms. Gorelick
claims in this Washington Post op-ed
piece that she had no choice when she
penned the 1995 memo. It would be
worth knowing why it is she thought
she had no choice.

Second, she claims this memo did
nothing more than continue pre-
existing Justice Department policy
first established in the 1980s. By the
very terms of the memo, she states it
is prudent to establish a set of instruc-
tions that will clearly separate coun-
terintelligence investigations from
criminal investigations. It is appro-
priate to ask her if she thought she was
establishing a policy or continuing a
policy, as she stated in another place.

Finally, Ms. Gorelick appears to be
shifting the blame for the policy—and
we are not talking about blame for the
policy—to then-Deputy Attorney Gen-
eral Larry Thompson. At a minimum,
it is not appropriate for one Justice
Department official to attack her suc-
cessor for failing to adequately correct
their own mistakes, as we now know
that wall was a mistake.

So, Mr. President, in conclusion, let
me say because | know time is running
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out, | believe it is absolutely impera-
tive that Ms. Gorelick offer to come
forward and give public testimony
about what she knows about the erec-
tion of the ““wall’’ barring the critical
sharing of information that has subse-
quently now made America much safer.

I believe the credibility of the Com-
mission’s report depends on that public
testimony, and | urge the chairman of
the 9/11 Commission to reconsider, and
indeed Ms. Gorelick to consider her re-
fusal to testify in public and avoid
what has, by all appearances, the sta-
tus of a self-inflicted wound on the
credibility of the Commission.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized.

Mr. REID. Mr. President, | think that
in addition to having Ms. Gorelick re-
assess her position, it would be good
for the President and administration to
reassess their positions and testify
publicly, or at least separately, instead
of this appearance that they have in se-
cret.

————
THE HIGHWAY BILL

Mr. REID. Mr. President, tomorrow,
in the White House, it is my under-
standing from press accounts—and |
have talked to various Senators and
one House Member who will attend the
meeting—there is going to be a meet-
ing with the President to talk about
the highway bill. I think it is impor-
tant, therefore, that |, who have
worked on this most important bill—
and | have worked on several others in
years past—make some observations
about what | think should take place
at that meeting.

Of course, it is a typical meeting that
takes place in this administration. It is
done in secret, with no Democrats
present, which is unusual; but that is
in keeping with what this administra-
tion has done now for 3%z years. Let me
say, though, that | believe Senator Jim
INHOFE, the chairman of the Environ-
ment and Public Works Committee,
has been an exemplary legislator on
the highway bill. He has been someone
that has been very fixed in his ideas.
He is someone, however, who is willing
to work and, as legislators have to do,
compromise. | have had to do the same
thing. Senator JEFFORDS had to do the
same thing. Senator BOND has had to
do the same thing. The four of us have
put this bill together. | think it is a
good bill.

| appreciate the tireless efforts of
Jim Inhofe on this most important leg-
islation. He has always understood the
importance of a highway bill. No one in
this country can question the conserv-
ative credentials of JiMm INHOFE. No one
could ever accuse him of trying to give
things away. That is why it is a mys-
tery to most of us what the adminis-
tration is doing on this bill.

Mr. President, first of all, understand
that the chairman of the Transpor-
tation Committee in the House, Con-
gressman YOUNG from Alaska, believed
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a bill of $300 billion just for highways
alone—he was unable to do this be-
cause he could not get a proper rule in
the House. The administration was op-
posed to him, and my understanding is
that several other leaders in the House
were opposed to him.

Finally, they came with a bill of $275
billion, which included transit. The
legislation that we have passed in the
Senate takes into consideration the
needs of this country. We have $318 bil-
lion over six years. This is a bill that
includes transit. We have worked very
hard on this. Keep in mind, there are
no new taxes. The bill is paid for in a
number of different ways, not the least
of which is highway trust fund moneys,
which are supposed to be used for high-
ways. We have been told by all outside
organizations, by our own experts
within the Federal Government—and
the outside organizations can be exem-
plified and illustrated by the American
Association of State Highway Trans-
portation Officials, AASHTO. They
say, as we all say, simply to maintain
our roads and bridges—not to have
some Cadillac version, but simply to
maintain our roads and bridges—the
Federal Government must invest at
least $40 billion a year.

Unfortunately, a 6-year bill at $275
billion that includes all the needs of
this country simply doesn’t do the
trick when we talk about highways and
transit. This means, then, more con-
gestion, less safety, and increased
maintenance and replacement costs.

The Senate bill is a good bill. It
passed by 76 Members voting for it. It
would create a $42.7 billion average an-
nual highway investment. This is a
good bill. It would generate real im-
provements in condition and perform-
ance. Let’s not forget, it would create
more than a million high-paying jobs.
The spinoff from those direct jobs
would be many thousands more.

I cannot understand the President.
He is the first President since Herbert
Hoover who has not had a net increase
of private sector jobs. It doesn’t matter
how many jobs are created in the next
6 months, he will be the first President
since Hoover to have a net loss of pri-
vate sector jobs. Yet he is threatening
to veto this. It is wrong.

Not only is the bill good for the rea-
sons | have mentioned. That will allow
us to at least keep even with the pro-
grams that we need in this country—
highways, bridges—but it also consoli-
dates all safety programs. It creates a
very new program, with safe routes to
school, which will allow children to
walk and ride bicycles to school. It cre-
ates a good program at our ports,
called a gateway program, which will
not only be one that will create a more
safe network of ports in our country,
but will be more efficient, and it will
save lots of time. There will be a new
equity bonus program.

We have tried in this legislation to
have a fair bill, not just to add up the
number of Senators who are for the bill
and run over those who don’t get treat-
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ed as well. By the end of our bill, every
State will get at least 95 cents for
every dollar they pay in. This is a tre-
mendous improvement.

Mr. President, | hope at this meeting
tomorrow the Republicans who are
meeting in secret to discuss this mat-
ter will follow the lead of the Senate,
and especially Senator INHOFE. This is
a bill that we need to pass for the good
of every State in the Union.

Mr. President, I am going to yield
the remaining time | have to the Sen-
ator from New Jersey, with this pref-
ace. | say to my friend from New Jer-
sey, who is going to discuss chicken
hawk, | want the Senator to under-
stand that when the President held his
last press conference and said he could
not think of a mistake he made—when
I was at home during the last break, I
reminded the people of Nevada that |
could think of at least 2 mistakes he
made. One is when he climbed on the
USS Lincoln, the big aircraft carrier,
and had the big sign in celebration of
the ‘“‘mission accomplished.” | think
the second mistake was when he was
asked the question whether there are
some people in Irag who, maybe, are
going to cause some trouble, as you
will remember, the President said,
““bring them on.”” | think those are two
mistakes—‘mission accomplished’” and
“bring them on.”

Since his statement, ‘‘bring them
on,” we have lost more than 600 Amer-
ican soldiers. That is only the number
of those who were killed; that doesn’t
take into consideration the thousands
who are missing limbs, eyes, who are
paralyzed, and in bad shape physically.
So | think those are two mistakes, | re-
mind the President. No. 1, the mission
was not accomplished when he flew on
the aircraft carrier in his borrowed
jumpsuit; or, No. 2, when he said “*bring
them on,” | think that was an intem-
perate remark, and | think he made a
mistake.

I yield the remaining time to the
Senator from New Jersey.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

————
WAR RECORDS

Mr. LAUTENBERG. Mr. President, |
thank my friend from Nevada. Nothing
could be more poignant, as we view
what has taken place in Iraqg, than the
bravado that led us into the battle and
the boastful statements that were
made, such as ‘‘mission accomplished.”’
What the mission accomplished was,
was to get a picture that could be used
in an election campaign. That was the
mission that was accomplished.

People thought the President was
talking about something else, and he
did say the worst is behind us. It is a
terrible memory for us to conjure up
while people are dying in quantities
hardly ever dreamed about, far more
casualties in this war where we have
130,000 people in Iraq than when we had
540,000 people in the first gulf war be-
cause there were enough of them to
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protect one another; there were enough
of them to get the job done quickly and
effectively.

We have some memories, and |
couldn’t agree more with the Demo-
cratic whip, my friend from Nevada,
about mistakes made and remembering
“bring them on,” which | found so of-
fensive.

This week is the anniversary of the
photo on the bridge of the aircraft car-
rier Abraham Lincoln. Photo on the
bridge—that is the memory that is
going to be conveyed out there. This is
the photo on the bridge. Here is the
aircraft carrier looking very splendid
in a display of power, but the timing
was so far off and the statements were
so empty: ‘““Mission accomplished.”

Ask the 600 families who have lost
children; ask those 22 families of sons
and daughters in the State of New Jer-
sey whether they think the mission
was accomplished May 1 a year ago. |
don’t think they would agree.

Yesterday, | had an opportunity to
visit the World War Il memorial that is
going to be open to the public very
shortly. I am a veteran of World War
11, as are several other Members of the
Senate. | came from a working-class
family. My 42-year-old father was on
his deathbed from cancer when | en-
listed. My mother became a 36-year-old
widow. | was 18 already. | did not enlist
to be a hero. | simply wanted to do
whatever | could to help my country.
So when | looked at the memorial yes-
terday, it brought back some very sig-
nificant memories.

I remember being in uniform. | re-
member climbing telephone poles and
putting up wire. Once again, | did what
I was supposed to do because | was in
the Signal Corps and responsible in
part for getting communications be-
tween those who are commanders and
those who are in the field.

| had a fairly narrow perspective, but
one thing | did respect was those who
received medals, those who had a Pur-
ple Heart. They were my heroes, and
we used to defer to them. Anyone who
got a Bronze Star or a Silver Star was
thought to be someone special. That
was to those of us in uniform who were
trying to bring America victory. That
is what happened.

When you visit the Vietham Memo-
rial here in Washington, it pulls at
your heartstrings to see 58,235 names
on the wall and you are reminded of
the gravity and the impact that con-
flict had on our Nation. But now we are
in a different place. | do not believe, |
must say, we should judge our politi-
cians based on who served and who did
not serve. But when those who did not
serve attack the heroism of those who
did, I find it particularly offensive, and
I hope people across America will put
aside that criticism of Senator JOHN
KERRY who received three Purple
Hearts and a Silver Star, which is a
very high commendation for bravery. |
find it offensive, and | hope every
American and | hope every veteran will
say: No, no, you can’'t talk like that,
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pretending this man is soft on defense.
He put his neck on the line, almost lost
it, and saved someone else’s neck in a
very heroic deed.

That is what we are talking about:
heroism. Max Cleland lost three limbs
in Vietnam, and they shamed him so
that he was pushed out of office be-
cause he was portrayed as weak on de-
fense. Where do they come off with
that kind of stuff? | will never know,
but | hope the American public under-
stands what is being done.

We now have discovered a return of
the chicken hawk. We thought they
flew the coop, but in the last week or
two, they have returned aplenty. If
anyone is curious about what a chicken
hawk is, | have a definition right here
on this placard. We see the chicken in
a uniform with medals. The definition
obtained from the Internet goes as fol-
lows:

Chickenhawk, n.: A person enthusiastic
about war, provided someone else does the
fighting, particularly when that enthusiasm
is undimmed by personal experience with
war; most emphatically when that lack of
experience came in spite of ample oppor-
tunity in that person’s youth—

I am extending it—to serve their
country, unless you had a good excuse,
unless you had other priorities.

Chicken hawks shriek like a hawk,
but they have the backbone of a chick-
en. We know who the chicken hawks
are. They talk tough on national de-
fense and military issues and cast as-
persion on others. When it was their
turn to serve, where were they? A-W-O-
L, that’s where they were.

Now the chicken hawks are cackling
about Senator JoHN KERRY. The lead
chicken hawk against Senator KERRY
is the Vice President of the United
States, Vice President CHENEY. He was
in Missouri this week claiming Senator
KERRY is not up to the job of pro-
tecting this Nation. What nerve. Where
was Dick CHENEY when that war was
going on where 58,235 young men died
and many more wounded and many
with wounds that were never visible,
but you could see it in their emotional
structure and in their psychology? It
was a war everyone thinks in retro-
spect was misguided. But JOHN KERRY
volunteered for hazardous duty on a
swift boat going up a river with people
shooting at him all over the place.
Cowardly? What an insult. | plead with
veterans across this country. Look at
what they are saying about your serv-
ice. Exemplified: Max Cleland lost
three limbs. What a sacrifice he made,
and they beat him in the election, beat
him in the polls because they charac-
terized him as soft on defense. Now
they want to take JOHN KERRY who
served nobly and establish that he, too,
is soft on defense. | don’t know where
they get it.

He fought for our country. He still
has shrapnel from the battlefield. Vice
President CHENEY said: At the time he
had other priorities in the sixties than
military service. He ought to tell that
to the parents of those who lost their
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lives in Vietnam, and ask them what
they think.

I heard someone—I think it was
Karen Hughes—on the television the
other night. Why are they talking
about a 35-year-old war? A 35-year-old
war? Ask those who served in Vietnam
whether they ever think it is a 35-year-
old war.

Come on, America, face up to what
we are doing here. This is the ultimate
disgrace: Risk your life and then be
abused by those in the highest office in
the country? The chicken hawk has no
idea what it means to have the courage
to put your life at risk to defend this
Nation. They are quick to disparage
those who did sacrifice. | do not under-
stand how their conscience permits
them to challenge Senator KERRY’S
commitment to our Nation’s defense.

The reality is the chicken hawks in
this administration are doing a lousy
job of bolstering our Nation’s defense
and supporting the troops. Case in
point: Mission accomplished.

I want to discuss this 1-year anniver-
sary because | think it summarizes this
flawed thinking and policy planning of
the administration regarding its activi-
ties in lrag after the initial invasion.
We are all familiar with the imagery of
May 1, 2003. My colleagues can see it on
this placard. President Bush is dressed
up in a flight suit—well, here he is
wearing civilian clothes—playing sol-
dier that day. The theatrics that fol-
lowed were a production carefully
choreographed by the White House po-
litical unit. It was nothing more than a
staged circus act.

When the President switched to sub-
stance, it was almost more disturbing.
He declared that ‘“‘major combat oper-
ations are over.”

He was, unfortunately, wrong. He was
certainly wrong over 600 times because
people died in that relatively peaceful
postwar period of time.

Since the President declared mission
accomplished on May 1, 2003, we have
lost 585 American troops in Iraqg. Before
that day we had lost 139. That is a total
of 724. In the first gulf war, with over
500,000 troops abroad, we lost a total of
293 troops.

When the President made his speech
on the May 1 mission, it was not ac-
complished. Major combat operations
were not over. It was a naive mis-
calculation. The troops on the ground
in Iraq knew trouble was brewing, even
though they heard that declaration
that the mission was accomplished.
They knew trouble was brewing as in-
surgents were launching more and
more attacks.

When these attacks on our troops be-
came more frequent, what did the
President say last July? I could not be-
lieve what | was hearing. He said,
“Bring ’em on,” in this gesture of bra-
vado, in this gesture of toughness,
bring them on. But he was not brought
on. He was brought on to the deck of
the aircraft carrier but he was not
brought on to the battlefield in Viet-
nam when there was a chance to do
something.
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I do not think our soldiers are so
happy about the President’s dangerous
comment.

I served in Europe in World War II.
The last thing | wanted to hear from
my Commander in Chief, or my local
commander, is to dare the enemy to
launch attacks on us.

The President and his allies are
charging Senator KERRY with being a
flip-flopper, but is it not a more dan-
gerous flip-flop to tell our enemies to
bring it on and invite attacks? Is it not
a flip-flop when one says they support
the troops and then—I heard it directly
on our recent trip to Iraqg when a cap-
tain in one of the reserve units—no, he
was full service—when | asked if there
were any complaints, he said, Senator,
those flak jackets, the new ones, | have
seen them on Spanish coalition mem-
bers and | have seen them on other coa-
lition members. We do not have them,
Senator.

He then pointed to his rifle. He said,
You know, there are smaller, more effi-
cient, and better sidings and better
sights on smaller, lighter weapons. We
do not have those. We need more ar-
mored Humvee vehicles.

When | was in Iraq in March, soldiers
complained to me they are not receiv-
ing the best equipment they could
have.

What about the President’s flip-flop
to military families? He is arbitrarily
extending tours of duties despite prom-
ises to families that loved ones would
be returning home.

No, when it comes to supporting the
troops the President is a flip-flopper.
He says one thing, does another. Sup-
porting the troops means careful plan-
ning of military operations, both pre-
and postinvasion.

We know the administration did not
want to hear any dissent about the un-
realistic assessment of what the Iraqi
operation would require. When General
Shinseki, a distinguished military
leader, said we need more troops, that
over 300,000 troops would be required,
he got fired. Instead, we have 130,000
troops in Iraq. That is what is favored
by Secretary Rumsfeld.

Our excellent troops are fighting a
treacherous insurgency launched by
both Sunni and Shi’a elements. Combat
operations are not over. They are rag-
ing. It is obvious the administration
miscalculated and misunderstood what
would happen after we deposed Sad-
dam. In fact, the administration’s be-
liefs bordered on the delusional. Ex-
perts warned them at the time, but
they refused to listen.

According to Bob Woodward’s ac-
count, Secretary Powell was all but ex-
cluded from the war planning among
the key Cabinet officers. Colin Powell
is the only one who ever saw combat in
that group and they excluded him.

George McGovern, a friend, a deco-
rated veteran, said this war was clearly
planned by people who have never seen
a battlefield. Look at what Vice Presi-
dent CHENEY said on March 16, 2003:

We will, in fact, be greeted as liberators.
.. . I think it will go relatively quickly . . .
(in) weeks rather than months.
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February 23, Defense Secretary
Rumsfeld said the war ‘‘could last 6

days, 6 weeks. | doubt 6 months.”” Now
it is over a year later and the war is
still going on. A total of 724 American
troops have been Kkilled, 585 of them
after President Bush declared major
combat operations had ended.

We are in a quagmire that is the re-
sult of miscalculations and poor plan-
ning by the administration, but for the
sake of our troops it is time for the
chicken hawks in this administration
to end the arrogance and the bravado
that has put us in the mess we are in
right now.

If we want someone effectively to de-
fend our Nation and support our troops,
I say let us look to someone who un-
derstands what it really means to an-
swer the call and defend your country.

| yield the floor.

The PRESIDING OFFICER. For the
information of Members, there are still
4 minutes 30 seconds remaining. Does
the Senator wish to yield back the
time?

Mr. LAUTENBERG. | yield back all
the time, yes.

————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

——————

INTERNET TAX
NONDISCRIMINATION ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 150, which the
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 150) to make permanent the mor-
atorium on taxes on Internet access and
multiple and discriminatory taxes on elec-
tronic commerce imposed by the Internet
Tax Freedom Act.

Pending:

McCain amendment No. 3048, in the nature
of a substitute.

Daschle amendment No. 3050 (to the lan-
guage of the bill proposed to be stricken by
amendment No. 3048), to eliminate methyl
tertiary butyl ether from the United States
fuel supply, to increase production and use of
renewable fuel, to increase the Nation’s en-
ergy independence.

Domenici amendment No. 3051 (to amend-
ment No. 3050), to enhance energy conserva-
tion and research and development and to
provide for security and diversity in the en-
ergy supply for the American people.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | came
to the floor to urge consideration of
the Internet Tax Moratorium Act, the
proposal, debate, and voting on ger-
mane amendments. As | came to the
floor, | heard this attack on the Presi-
dent of the United States and the ad-
ministration. It was pretty rough stuff,
calling people chicken hawks and talk-
ing about service to the country or
lack thereof.

I am sure the statements just made
by the Senator from New Jersey reflect
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the intense partisanship and recent dis-
cussions and charges and
countercharges on talk shows and
cable television and radio all over
America. | think it might be an inter-
esting and maybe sometimes enter-
taining exercise—the little drawing of
the chicken hawk was kind of clever. |
have to hand it to whoever the artist
is.

But isn’t it a fact that we are now en-
gaged in a war? Isn’t it a fact right now
that, as we speak, our marines are at-
tacking Falluja and | am sure incur-
ring casualties, these brave young
Americans?

I don’t know if they get C-SPAN over
in Irag, but here they are with their
lives literally on the line, trying to
bring freedom or ensure the freedom of
the Iraqi people. They get television—
if not C-SPAN, | know they get Armed
Forces Television in many of the bases
in lrag—what do they see? They see us
attacking each other about service or
nonservice in a conflict that ended
more than 30 years ago.

All of us who stand here—I haven’t
known of an elected or nonelected poli-
tician who hasn’t said: We are all be-
hind the troops; we are behind the men
and women in the military; we support
them 100 percent no matter what. What
are they supposed to think? Are we
really supporting them and are we in-
terested in bringing about a successful
conclusion to the Iraqi conflict?

Senator KERRY, the Democrat nomi-
nee, says we have to stay the course.
He may have different views as to ex-
actly how to do that than the Presi-
dent and the administration, but we
are in agreement. Meanwhile, what are
we doing on the floor of the Senate? We
are attacking the President’s creden-
tials because of his service or lack of
service in a war that ended 30 years
ago, more than 30 years ago.

I think that is wrong. | wish we
would stop it. I wish we would just
stop, at least until the fighting in lraq
is over.

Second, maybe we could devote some
of our time and effort and energy in
coming up with a bipartisan approach
to this conflict. Yes, there are enor-
mous difficulties. No, things haven’t
worked out as well as they should
have. Yes, I, myself, would have had
different approaches to the challenge
in Iraq. But we are there. We are in a
very crucial moment. Why don’t we all
join together and sit down and work
out, with the administration, both
sides of the aisle, a common approach
so we send a single message? Not that
we are refighting the Vietnam war, but
that we are committed to seeing this
thing through in Iraq because we can-
not afford to fail. We cannot afford to
fail.

There will be plenty of time after
this conflict is over. We may even have
a commission. We have commissions
for everything else; why not have a
commission after we have democracy
in Irag to find out where we failed in
Iraq? That would be fine with me. I
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wouldn’t particularly want to serve on
it, but let’s have a commission.

But in the meantime, don’t you
think our focus and attention is mis-
placed? We are talking about chicken
hawks. When the President of the
United States is the one whose most
solemn responsibility is to be Com-
mander in Chief of our Armed Forces,
and to prosecute a conflict that was
authorized by an overwhelming vote in
this body, and we are calling him a
chicken hawk—please. Is that the ap-
propriate time and place for this kind
of activity?

I do know some of my colleagues on
the other side of the aisle don’t like
this. | know my friend Senator
LIEBERMAN proposed that we all join
together to try to come up with a com-
mon approach. | don’t know if that is
possible in this day and age, but it is
certainly something worth consider-
ation. But at least, could we declare
that the Vietnam war is over and have
a cease-fire and agree that both can-
didates, the President of the United
States and Senator KERRY, served hon-
orably—end of story. Now let’s focus
our attention on the conflict that is
taking place in lIraqg, that is taking
American lives as | speak on this floor.

I don’t want to belabor the subject,
but I do want to expand on it a little
bit. It is a symptom of the extreme
partisanship that exists in this body
today on both sides of the aisle.

Mr. REID. Mr. President, could | ask
the Senator to yield for a brief com-
ment?

Mr. McCAIN. | am glad to yield to
my friend from Nevada.

Mr. REID. | had to step off the floor
for a phone call, and | apologize. But
what | wanted to say to the Senator
from Arizona, the Senator from Ari-
zona, in my opinion, is exemplary in
his statements on the floor and off the
floor about what has been going on be-
tween the two people who are going to
be running for President in November.

| believe the Senator from Arizona
has defended the Democratic nominee,
his war record.

Mr. McCAIN. And
the United States.

Mr. REID. That is right. | was going
to say, and the President of the United
States. We would be better off if every-
one in this very delicate Presidential
election would follow the lead of the
Senator from Arizona. We do not need,
in my opinion, to get into what went
on in Vietnam.

We are proud of what Senator KERRY
has done, and whatever President Bush
has done, he is Commander in Chief
now. It would be better off for every-
body, | repeat, for the second time, if
we followed the lead of the Senator
from Arizona and not question what
went on during those war years.

I would say, though, to my friend
from Arizona, | feel as if | am in high
school now—“They started it,”’ that
kind of thing. | think we need to get
back to the real issues; that is, how we
are going to finish the situation in

the President of
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Iraq, what we are going to do about the
economy, health care, the environ-
ment, and all those other issues.

The third time: We would all be bet-
ter off if we followed the example of
the Senator from Arizona. That is basi-
cally what | want to say. | apologize.

This is a he-said, she-said, they-said.
My friend from New Jersey is a war
veteran himself. He has a right to
speak, as we all know. But | am sure he
would not have spoken had this not
started some other place. But | appre-
ciate very much the Senator from Ari-
zona yielding.

Mr. MCcCAIN. | thank the Senator
from Nevada who is a good and dear
friend of many years, who | also know
decries this.

Let me repeat one more time that I
believe that honorable service was per-
formed by the President of the United
States in the National Guard. Almost
40 percent of the forces that are in Iraq
today are guardsmen and reservists.
They are superb young men and
women.

Obviously, I know the Senator from
Nevada shares my view that service in
the National Guard is honorable serv-
ice, as is service on Active Duty, as
that performed by Senator KERRY, in
my view. But it is time to declare a
truce.

I would also say to my friend from
Nevada, there is nothing we can do
about what talk show hosts do, or out-
side commentators. That is freedom of
speech.

I am sorry so much focus is on that,
and | don’t pretend to say | could do
anything about that. But | hope Mem-
bers of this body could declare a truce
on this issue, if | may use that word,
and then we could move forward in ad-
dressing the compelling issues of the
day.

I will be glad to hear the response of
the Senator or, if he doesn’t mind—I
yield to the Senator from Nevada.

Mr. REID. Mr. President, that would
be easy to do. | think we can get people
on this side to stop the discussion. If
the administration wouldn’t be doing
what they are doing with ads and
things of that nature, we would all be
better off.

| repeat that | am not questioning
someone’s military record. As the Sen-
ator knows, this is an ongoing issue. |
can’t do anything about talk show peo-
ple, but we can do something about the
two Presidential candidates—one sit-
ting President and one sitting Sen-
ator—and have them and their organi-
zations not discuss this. | think it
doesn’t accomplish anything. Someone
might say: They started it; we are
going to try to finish it. We should
wash our hands of that and try to start
anew and not be talking about the
service of either one.

Mr. McCAIN. Mr. President, | would
like to leave that particular subject,
but say that segues in a very rational
way into what we are facing on the
floor of the Senate in consideration of
this bill.
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Yesterday, | was under the impres-
sion that we were moving forward with
a vigorous and spirited and passionate
debate on the issue of an Internet tax
moratorium.

Why is this issue of importance? Be-
cause the worst thing we can do to
small and large businesses in America,
around America, is to have an atmos-
phere of uncertainty.

I think most of my colleagues would
agree—this is probably the most par-
tisan environment | have seen in the 18
years | have served in the Senate and
the 4 years that | served in the House.

What is happening—and | was a bit
sarcastic yesterday, | must admit—is
we come to the floor with legislation
which is important. The Internet tax
moratorium doesn’t lend itself to par-
tisanship. In fact, the two greatest op-
ponents of this legislation—Senator
DORGAN opposes it with two Members
on this side of the aisle. It is not one of
those that somehow is a Democrat phi-
losophy versus a Republican philos-
ophy. One of the greatest supporters of
the Internet tax moratorium is the
Senator from Oregon. Here we are with
this issue which is really important to
American businesses. Most businesses,
obviously, support a tax moratorium.
But what they fear most of all is uncer-
tainty. They have to make plans for
their businesses and their futures.

What we are in danger of right now
as we speak is getting hung up on ex-
traneous issues, as we have on almost
every piece of legislation that has
come before this body, on extraneous
amendments. | understand the frustra-
tion of my colleagues on the other side
of the aisle. | served in the minority
for the first number of years that | was
here. Yet the majority sets the agenda.
I have said to the Senator from North
Dakota, | want my issue raised, | want
a vote on it, and I am ready to go. |
have never tried to tie up the Senate
on an issue. | have come down here for
years and forced votes on line-item ve-
toes. But | said that | am willing to
have a time agreement and a debate on
the issue of climate change. Senator
LIEBERMAN and | said: Look, we are not
going to tie up the Senate. We are not
going to impede everything from going
forward. We had a vote. We got 43, | am
happy to say.

My point is, we shouldn’t block the
passage of legislation. | think there is
a careful balance between proposing an
amendment, getting a vote on it, and
then allowing the legislation to move
on rather than just overloading the
legislation to the point where it has to
be withdrawn.

I hope we can get a vote on the
Democratic leader’s amendment on
ethanol. | hope we can get a vote on
many of these other issues, including
minimum wage if necessary. But at
some point you cross a line between
trying to have your views and your
issues and your agenda addressed to
the point where we just end up in grid-
lock.

I think most observers, both inside
and outside of this institution, will

April 28, 2004

agree we are basically gridlocked on al-
most every issue that comes before us.
That is not what we are sent here to
do. We are sent here to act as legisla-
tors and to address the issues that are
important to the American people in-
stead of partisan gridlock.

I hope we can sit down on both sides
of the aisle and at least make people
aware of what the agenda is. | have a
very long relationship with both the
Senator from Nevada and the Senator
from South Dakota who are friends of
mine. | would like to know what the
agenda is. | don’t think it is a lot to
ask what | can expect in managing this
bill. At least in that way | can try to
accommodate the concerns of the agen-
da of the other side of the aisle.

But to come out here and just spring
an amendment | don’t think is quite
fair, and | don’t think | would do that
if I were in that position.

I hope we can return to some kind of
comity and that way perhaps decide
how we are going to dispose of this bill.

| said only half sarcastically yester-
day that if we are going to spend all of
our time in gridlock around here, some
of us would like to go home. It is much
nicer in Arizona than in the Nation’s
Capital. Maybe we could leave a couple
of Senators on either side to propose
amendments, have quorum calls, and
be in gridlock. Some people would be
fooled that we are still working. But
instead, it is now Wednesday. We are
supposed to be out Thursday night, and
we have addressed one amendment to
this legislation. | don’t think this is a
fair way to legislate.

I know my friend from North Dakota
is here and wants to say a few words,
and my friend from Oregon and my
friend from Virginia. But | also urge
those who have amendments which are
germane to please come to the floor so
we can debate them and vote on them
since | think it is important to do so.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, | know
my colleague from Oregon has been
waiting to speak. The Senator from
Virginia is in the Chamber as well. But
if it might be appropriate, | wish to
make a couple of comments relative to
my friend’s comments. If it is appro-
priate, | would like to ask consent that
the Senator from Oregon be recognized
following my presentation. My under-
standing is he is going to speak for a
few moments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, let me
clear up a couple of issues.

First, my colleague from Arizona is
straight with all the facts. We have no
disagreements about the facts. He indi-
cated | am opposed to the moratorium.
I am not opposed to the moratorium. I
have voted for an Internet tax morato-
rium. | hope before the end of this
week | can vote for another Internet
tax moratorium.

Mr. MCcCAIN. Mr.
Senator will

President, if the
yield, | appreciate the
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Senator correcting the RECORD. | do
not mean his opposition to a morato-
rium but his opposition to the defini-
tion of Internet access.

Mr. DORGAN. That is correct. | don’t
support the specific definition of ac-
cess. We need to work through that.
But that doesn’t mean | don’t support
the moratorium on taxing the Internet.
I have supported that previously. | sup-
ported the previous moratorium that
was in existence, and | support it now.
In fact, |1 will offer an amendment that
will demonstrate that support. | appre-
ciate clearing that up.

Second, the Senator twice yester-
day—I was going to correct him and |
did not—talked about the fact that the
Democrats have a retreat this weekend
on Friday. We Democrats don’t use the
word ‘“‘retreat.”” We call it an ‘“‘issues
conference.” We think ‘“‘retreat” is a
more negative word. So we have an
issues conference, as do the Republican
members of the Republican caucus, |
think, have a couple times a year. We
have an issues conference. We will be
doing that beginning on Friday.

Let me also comment about the Sen-
ator from South Dakota, the minority
leader, Mr. DAScHLE. He offered his
amendment. | know the comments by
Senator MCcCAIN this morning reflect
the right of Senator DASCHLE to offer
that amendment. | understand that
when one is managing a bill, the last
thing you want is an amendment that
is off the particular subject. But Sen-
ator McCAIN has correctly stated that
the amendment offered by Senator
DAscHLE was well within the rules of
the Senate. He has the right to offer
that amendment.

My guess is, as Senator McCAIN de-
scribed his approach earlier in the Sen-
ate of offering an amendment, that
might be extraneous for the purpose of
getting a vote on the amendment at
some point. | think Senator DASCHLE
would be very happy to—I can’t speak
for him—come out here and say: | will
withdraw that amendment in exchange
of Senator FRIST allowing me a vote on
that amendment immediately fol-
lowing the Internet tax moratorium. |
am guessing Senator DASCHLE would be
very happy to do that.

In any event, because he felt a need
to offer that amendment on this bill, it
doesn’t mean he is trying to block this
bill. The only block is a mental block
among those who might not want to
proceed now.

The fact is, | think Senator DASCHLE
would be willing to come out here and
say: Let us have a 15-minute time
agreement or 30-minute time agree-
ment, have a vote, and we will dispose
of this amendment—however it is dis-
posed of. Let us do that. | am sure he
would say: | don’t intend to block this
bill but | just intend to exercise my
right to get a vote on my amendment,
which | think is the same approach the
Senator from Arizona has used very ef-
fectively, | might add, over many
years.

If anybody on the floor of this Senate
is relentless—and some might use
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other adjectives—in the pursuit of his
passions and demands that he be heard,
it is the Senator from Arizona.

I expect others who have managed
bills who have sat in that very chair
have from time to time had to grit
their teeth in sufficient volume to have
people hear in the Russell Building
when Senator MCcCAIN comes to the
Senate floor, wondering what amend-
ment he will offer and what is its pur-
pose.

The approach with which we legislate
in the Senate is not always the most
efficient approach. The most efficient
approach, | suppose, is the one used by
the other body in the House of Rep-
resentatives where they package up,
through the Rules Committee, the
exact circumstance under which legis-
lation will be considered. They bring a
bill to the floor, they will allow these
six amendments, and they will have 10
minutes each. They package it up and
zip it real tight. The Senate does not
work that way. George Washington was
happy it does not. So was Thomas Jef-
ferson. I am as well. However, it is
frustrating from time to time. Yester-
day was a frustrating day.

However, | would speak on behalf of
the minority leader in saying that the
issue offered with respect to renewable
fuels is a very important issue. Let’s
just move on that. Let’s get a vote on
that. |1 expect | could ask him to come
to the Senate floor, and | expect he
would be willing to have a short time
agreement if he gets a vote on his
amendment. Since he offered the
amendment, Senator DOMENICI came
and offered a 900-page amendment deal-
ing with the entire Energy bill, rewrit-
ten so that is a different issue.

My goal would be to try to move
through this legislation. | hope we can
find a way to vote on amendments that
are offered, have short time agree-
ments.

Mr. REID. Will the Senator yield for
a question?

Mr. DORGAN. | am happy to yield.

Mr. REID. Is the Senator aware on
this side we would be happy to agree to
set aside, temporarily, the pending
amendment? For example, Senator
KENNEDY wants to offer something on
minimum wage. He would take a very
short time agreement on that: 15 min-
utes divided on each side. We would be
happy to allow the majority to offer an
amendment either as it relates to this
bill, as the Senator from Arizona wants
to do, or whatever else they might feel
is appropriate. We would look at that
and see if we could agree to a short
time agreement.

Even though we are in this par-
liamentary quagmire with three votes
scheduled for tomorrow, three separate
cloture votes, today we would be happy
to work our way through this, doing
one amendment per one amendment. Is
the Senator aware of that?

Mr. DORGAN. | am. | was trying to
make the point that those who have a
right to offer amendments do not in-
tend to block the legislation. My hope
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is we can try to determine how we get
through this, have votes.

I heard a presentation earlier this
morning in the Senate saying the prob-
lem with the Senate is we are being ob-
structed every time we turn around.
The obstruction is the minute some-
body on our side offers an amendment,
the place shuts down. | don’t under-
stand that.

There is a guy in my hometown who
had a Model T. He got drunk one night,
and when he was driving home he
turned the front wheels too sharp. The
Model T’s were the only cars like the
red wagon: If you turn the wheel too
tight, it tips over. He turned the Model
T too tight and it tipped over. He
thought he saw chickens in the road, so
he turned the wheels too tight and
tipped the Model T.

I was thinking of this in terms of get-
ting this moving. When somebody of-
fers an amendment, somebody sees
some chickens in the road, so we just
stop or tip over. We just do not move.
Then somebody says, Well, we do not
want to move anymore because the
other side has obstructed us.

| say—whether it is overtime, wheth-
er it is ethanol, or whether it is on
minimum wage—they need not ob-
struct anything. | believe all of those
who have offered those amendments
have agreed to a very short timeframe.
Have a vote and dispose of it, and then
move forward. Because the majority
does not want to have that vote, they
essentially decide we are going to do
nothing. We will keep the lights on, we
will make it look like we are working,
but we are not going to move.

That is unfortunate because there is
not obstruction from this side. The ob-
struction would be from those who
have decided once my colleague offered
an overtime amendment we will no
longer proceed with the corporate fi-
nance bill; we will no longer proceed
because somebody offered an amend-
ment we do not like.

With respect to this bill in the Sen-
ate, the Internet Tax Freedom Act, my
preference would be whatever some-
body offers today, ask them, Will you
accept a time agreement that is rea-
sonable—15 minutes, 30 minutes? If
they say yes, we ought to have a dis-
cussion about it for that 15 minutes,
call the roll, have a vote, and then
move on. We will exhaust that pretty
quickly. We will get to the amend-
ments that are at the center of this
bill, find out what the sentiment of the
Senate is on that, and then, | hope,
pass this legislation.

I hope at the end of the day | will
vote in favor of this, as | have done on
previous pieces of legislation dealing
with the Internet tax freedom or the
moratorium on taxing the Internet. My
hope is we can find a solution to this
definition. | think we are working on
one so that we can vote for it. | want
this to pass.

I have taken longer than | intended
to say something | should have said
with greater brevity, but my hope is we
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can just proceed. We are now at parade
rest again, as is the case with every
bill, with people saying, Your side is
obstructing. We are not obstructing.
We can have a 15-minute debate on the
Daschle amendment and then vote for
it. I am for that. | think Senator REID
would be for that. Let’s do that. Then
we do not have a worry about the
Democratic leader offering an amend-
ment. He offers it and the Senate has
an opportunity to vote on it.

The place where we should be round-
ly criticized is if we offered an amend-
ment and said, By the way, we do not
want to vote on this; we want to talk
about it for 2 or 3 days. No one | am
aware of is in the position of doing
that. That is not our intention. We
simply want to vote on the Daschle
amendment.

I know my colleague from Oregon is
waiting to talk about the very thing
that represents the difference on this
moratorium issue, and that is the defi-
nition.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. First, Mr. President, |
say to the Senator from North Dakota
I very much support what the Senator
is trying to do in terms of procedure. It
is time to vote. As the Senator has
said, whether 15 minutes or half an
hour, people ought to get on to the
task of voting.

After 8 years of discussing this eye-
glazing subject of Internet taxes, we al-
ways cringe at the prospect of wading
once more into this incredibly arcane
area, so | will take a few minutes to
talk about the definitions question
with respect to Internet access. This is
clearly the big hangup.

The Senator from North Dakota is
here. He has been exceptionally cooper-
ative, even though we have had dif-
ferent views on the subject over the
last 8 years. | will take a couple of
minutes to describe what the central
concerns are with respect to working
out the definition of the Internet ac-
cess.

The concern on my part is, as the Al-
exander language is written today, in
effect it will hide taxes on Internet ac-
cess, No. 1; and, No. 2, it opens the door
to multiple State and city taxes on the
individual component parts the Amer-
ican people think of as Internet access.
No Senator wants to do this. There is
no Member of the Senate who gets up
in the morning and says, | want to
have thousands of new Internet taxes.
However, the way the definition of the
Alexander language is written today, it
will, in fact, open up the opportunity
to tax wireless Blackberry services,
spam-filtering systems, Web hosting,
and the like.

I will take a minute to touch on both
of these concepts, the question of hid-
ing the Internet taxes and the question
of opening the entire Net to taxing the
individual components. We will have to
work through those two in order to do
as the Senator from North Dakota has
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suggested—get this done as we have
done on several occasions.

With respect to the hiding of taxes, it
comes in the overall bill the consumer
receives. We already see this in juris-
dictions, for example, that tax DSL.
Right now, | believe we are discrimi-
nating against the future. Right now
cabling, in effect, gets a free ride. DSL
gets taxed in a number of jurisdictions.
This has special impact for my friend
from North Dakota and me because
DSL, of course, is the way we will get
broadband into rural areas. The way
that tax shows up, of course, is in the
overall bill. It is just in the overall
bill.

So unless we get equity for DSL rel-
ative to cable, what is going to happen
in America is the Internet tax will be
hidden in the overall kind of bill, and
the consumer will just see, in Oregon
and North Dakota and everywhere else,
a higher bill for broadband than they
would see right now for cable, and that
would be continued.

So we absolutely, in the area of defi-
nitions, have to have technological
neutrality. That is what we began with
8 years ago when we said everything
that happens online is the same thing
that is going to happen offline. To get
the technological neutrality this time,
we have to say that DSL does not get
hammered and cable gets a free ride.

Here is an example. | want to offer
this to my colleagues because | think
it also highlights again our concern
with respect to the definitions in the
Alexander language and how it opens
the opportunity for additional taxes.
The Alexander language stipulates
there be no tax on services used to
‘“‘connect the purchaser of Internet ac-
cess to the Internet access provider.”
But nowhere in that language is the
term ‘“‘connect’’ defined.

Does it mean that Internet access
ends where a computer hooks into the
phoneline? Does it mean where the
phoneline reaches the central office or
where the line makes its first point of
presence on the Net? So the term ‘“‘con-
nect’” without any definition is simply
uncharted territory, and it would
again, in my view, allow States and
cities to tax Internet access, again,
through a kind of hidden approach that
is going to keep the consumer from
doing what | and the Senator from
North Dakota have always tried to do
in the consumer protection area: give
consumers access to information and
make sure there is truth in billing so
they can actually choose between var-
ious technologies that best assist
them.

With respect to the question of the
Alexander legislation opening up the
door to multiple State and city taxes
on the individual components people
think of as Internet access, we now
have 391 separate taxes on tele-
communications administered in 10,000
jurisdictions. The fact is, States tax
different technology platforms for
Internet access in different ways. So
we have a cable modem platform, we
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have a traditional landline, we have a
wireless dial-up in DSL, and, of course,
satellites.

The Alexander proposal says that
DSL is not Internet access but a tele-
communications service, and, in effect,
we would then see DSL further taxed. |
think that would eliminate the com-
petitive playing field that has always
been the point of this exercise for now
8 years. To me, to just force people,
particularly in rural areas—in the
rural areas | care about and the Sen-
ator from North Dakota cares about—
to face this discrimination against
broadband is particularly troubling.

So | know this is exceptionally com-
plicated material, and Senators have
been barraged by all sides on this over
the last few days. | have tried to out-
line how the revenue projections we
have discussed over the last 8 years,
with the States and localities saying
they were going to lose vast amounts
of revenue, have not come true. | have
talked about how this is an effort, in
this iteration of the Internet tax free-
dom bill, to essentially update our
original law with respect to tech-
nology. But it is, as the Senator from
North Dakota has correctly said, a
question of definitions. So this con-
cept, as | have outlined with respect to
the Alexander language, in terms of
how you would connect the purchaser
of Internet access—without that being
defined means you can expose jurisdic-
tions to multiple forms of taxation.
Then there is the question of hiding
the Internet tax, which is what the Al-
exander proposal will do, because com-
panies do not eat these costs; the com-
panies end up passing them to the con-
sumer.

So what will happen, all over this
country—in North Dakota and Oregon
and across the country—is that people
who order broadband, who essentially
look to DSL for their broadband serv-
ices, will just get a higher bill. They
will get a higher bill than people who
order broadband through cable. That is
regrettable. It certainly violates the
principle of technological neutrality.

I repeat, | think the Senator from
North Dakota has been very construc-
tive on this issue. We have gone
through this water torture exercise
now since late 1996, and | am very
much prepared to do this once again.
But clearly, with respect to these defi-
nitions, we have some major issues
that have to be worked through.

I also point out, as the chairman of
the Commerce Committee did yester-
day and Senator ALLEN has as well, in
10 separate areas, as we worked even
for the managers’ amendment, we have
made efforts to compromise on the
definitions question. We have exempted
a whole host of areas all of the spon-
sors felt should not be subjected to tax-
ation. With respect particularly to
voice over, the exciting area where
phone calls are going to be made over
the Internet, we have made it clear in
this legislation, in the substitute the
chairman of the Commerce Committee
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is offering, that we would not change
the status quo.

| have heard from California and oth-
ers that somehow this is going to dra-
matically change the question of tax-
ation for phone calls over the Internet.
The McCain language clearly stipu-
lates—clearly stipulates—that in that
area California and others have been so
concerned about, there are no changes.

So | look forward to working with
the Senator from North Dakota. | com-
mend him for taking yet another
crack, as he has done for 8 years with
me, on this subject that | have been
comparing to sort of prolonged root
canal work. But we are going to get
this done, and hopefully it will be this
week.

Mr. DORGAN. Mr. President, will the
Senator from Oregon yield for a ques-
tion?

Mr. WYDEN. Of course.

Mr. DORGAN. The Senator from Or-
egon has outlined, | think, the center
of the discussion and the controversy.
To demonstrate the complexity of this
issue, when we talk about someone
connecting to broadband from their
home computer, they are connecting,
perhaps, through their telephone sys-
tem. So it goes from the computer to
the telephone wire, back to, | guess—
through, perhaps—a D-SLAM, up to an
ISP, Internet service provider. So you
have a series of things that are hap-
pening with respect to the connection.

Some would say the connection is be-
tween the computer and the telephone
service that is going to be provided at
a cost of, let’s say, $40 a month, and
that shall be tax exempt. | agree with
that. That connection shall not bear
the burden of a tax. | think that is
what the Senator is talking about with
respect to part of the definition.

So then the question goes beyond
that. Well, what about the architecture
that goes back up through the local
phone system to the D-SLAM, to the
Internet service provider? What if they
are buying a part for the facility that
allows them to move DSL out to the
neighborhood? That is part of the DSL
stream, but it is upstream in the archi-
tecture of getting the DSL to the
home. So is that part of what the ar-
chitecture is?

One of the difficulties for me is to try
to understand what the Senator from
Oregon describes as the connection. Is
it all the way up to the Internet serv-
ice provider in every purchase—every
part, every piece, or every bit of con-
struction that exists between the com-
puter and the Internet service provider
downstream through the architecture?
If that is the case, we are talking about
a substantial amount of economic ac-
tivity, almost all of which is now
taxed, incidentally, not just for tele-
phone service but similarly for the
cable system, which would not then be
taxed in the future and would affect
the revenue base of State and local
governments. But if the definition of
the ‘“‘connection’’ is some $40 a month
that one might pay for the DSL serv-
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ice, that, | think, represents a defini-
tion that most of us agree with.

I am just trying to understand a bit,
and perhaps the Senator from Oregon
can describe an answer to those ques-
tions so | understand it better.

Mr. WYDEN. Mr. President, with re-
spect to the architecture the Senator
from North Dakota has described, peo-
ple have already paid once. So this
question of what is going to be done
with respect to various aspects of the
architecture is an interesting discus-
sion for us to be pursuing in the Sen-
ate, and all of these various compo-
nents and pieces of equipment, but peo-
ple have already paid once. And with
respect to Internet access, about which
we have been concerned, it is almost
like a carton of milk: You paid for the
carton of milk once; you should not
pay again if you are going to pour it on
your cereal or something else.

The Senator from North Dakota has
raised a question about funding for
what is called the backbone of the com-
munications system. But at the end of
the day, the bottom line is, people have
already paid once. What we want to do
with this legislation is to say, on the
question of Internet access, nothing
about sales taxes and the like. The
Senator from North Dakota knows
once we get over this, we will have the
next issue, which is the question of the
streamlining of sales taxes. But with
respect to the architecture the Senator
from North Dakota has raised, the con-
sumer has already paid once with re-
spect to Internet access.

Mr. McCAIN. Mr. President, will the
Senator yield for a question?

Mr. WYDEN. | am happy to yield.

Mr. McCAIN. I don’t know if the Sen-
ator from Oregon had a chance to see
the article by Senator ALLEN this
morning in the Wall Street Journal. |
commend it to all. It is funny because
Senator ALLEN’s piece in the Wall
Street Journal dovetails with the in-
formation we received in the Com-
merce Committee in the last 2 years
about revisiting the 1996 Telecommuni-
cations Act and what we need to do in
the future.

The issue that came up with all the
witnesses this morning and came up
yesterday morning was the United
States is falling dangerously behind all
other nations on DSL. We are now
ranked 11th in the view of some, 20th in
the view of others. If you would have
told me 10 years ago we would rank be-
hind South Korea on almost any tech-
nology, as intelligent and hard working
and industrious as they are, | would
have said: We have a problem.

As the Senator from Virginia points
out in his piece, they are trying to tax
DSL. Some States are taxing DSL. |
am not saying it is taxation of DSL
that has caused the serious problem we
have fallen behind at least 10—in the
view of some, 19—other nations in
broadband access. But | am saying,
why in the world would we want to lay
taxes on them at a time when we need
to expand it dramatically rather than
lay a tax on it.
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May | mention one other point here
that is important. To all of these State
Governors, the National Governors As-
sociation, who keep saying, ‘“We are
losing all this revenue; why don’t you
stop spending so much,” revenues have
increased in literally every State in
America in the last couple of years. In-
stead they are spending more. For
them to tax DSL at a time when it, in
the view of almost everyone, is critical
to the United States maintaining its
technological lead and the growth of
business, communications, and poli-
tics, is outrageous. It is insulting. It is
disgraceful these greedy Governors are
so greedy they don’t understand the
impact of taxation of DSL, which is
still only in 28 percent of our urban and
suburban residences and 10 percent of
rural America. Talk about tunnel vi-
sion.

They and their acolytes come over
here and start talking about how im-
portant it is that they be able to keep
taxing and that many of them—as Sen-
ator ALLEN points out in his column,
they say: We are not going to tax ham-
burgers, so they tax the meat and not
the bun—have started to tax DSL. It is
spreading. Even in our bill, we are
going to allow them to continue to do
so. We are going to allow them, even
though they are not in violation of the
letter of the law, but certainly the in-
tent of the law by taxing DSL. Now
they want to tax it more. Every wit-
ness before our committee—we had the
Cato Institute and the Brookings Insti-
tute; we had representatives across the
spectrum of thought in America—said:
You have to increase DSL. You have to
increase broadband access. You are
falling behind every other nation in the
world.

So what do the Governors want to
do? They want to tax them. We are
going to have them come over here and
talk about unfunded mandates and un-
fairness and fairness. The fact is, if we
allow every State in America and every
municipality in America to start tax-
ing DSL, it is absolutely inevitable
that we will see a slowing of the
growth of broadband access. It is obvi-
ous if you lay another burden on it.

There are a number of areas, includ-
ing overregulation and other things.
Mr. Notebaert of Qwest pointed out
yesterday that in order for his corpora-
tion to provide DSL to a home, to have
permission to do so required $130,000 in
expenditure and X number of days. |
think he said something like 24 days.
But if a cable company wants to pro-
vide exactly that same service, they
can provide it in less than 24 hours. Ob-
viously there is something fundamen-
tally and terribly wrong in the regu-
latory regime, and it needs to be fixed.

I am not blaming our falling behind
other nations on DSL and broadband
access simply on taxation. But | am
saying that increases in taxation—and
it would be widespread if we opened the
door—will have a substantial chilling
effect in the reduction of what should
be one of our Nation’s highest prior-
ities, as the President of the United
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States said in his speech the day before
yesterday, to provide broadband access
to all Americans no matter where they
are.

I again congratulate my colleague
from Virginia for an excellent piece in

the Wall Street Journal. I recommend
it to my colleagues.
Mr. WYDEN. Mr. President, | still

have the floor. 1 know the Senator
from North Dakota wants to talk more
about the architecture. The point that
is being made with respect to
broadband and that Senator MCCAIN
has touched on is if we now say the Al-
exander definitions go forward,
broadband through DSL is going to be
taxed. That is discrimination against
the future. It is particularly burden-
some for rural areas, the kind of areas
I and the Senators from North Dakota
and South Carolina represent. The fact
is, you are not going to get broadband
into small areas through cable. It is
not economically efficient to do it. You
are going to get broadband to rural
areas through DSL.

I am prepared—once we make sure
DSL is not singled out for discrimina-
tory treatment, as it has been in a
number of jurisdictions in the past—to
work with the Senator from North Da-
kota and others to get this matter re-
solved.

Broadband through DSL is going to
create a tremendous number of jobs.
Brookings has said there are going to
be hundreds of millions of dollars
worth of investment that come about
through broadband DSL. The Senator
from Arizona is correct in saying we
don’t have the problem now with re-
spect to broadband exclusively because
of taxes. But | can assure my col-
leagues we will in the future see this
problem compounded if broadband se-
cured through DSL is singled out for
special treatment. Under the Alexander
definition, that would be the case. That
is unfortunate.

| yield the floor.

Mr. DORGAN. Mr. President, | have
just a couple of thoughts. First, my
colleague from Arizona was also at the
hearing this morning when the ques-
tion to one of the witnesses elicited the
answer that taxes really are incon-
sequential or have almost no impact on
the movement and deployment of
broadband. | happen to agree with that
assessment.

What has happened with respect to
Japan and South Korea, as an example,
where they have had this robust, ag-
gressive development of broadband, it
is a result of a couple things. They had
a national will, a program, and a deter-
mination to make that happen, includ-
ing loan guarantees, among other
things—also, including regulation.
What was the regulation? It was that
their Government said incumbent pro-
viders must make their facilities avail-
able to other competitors; their dark
fiber must be made available to other
competitors. They created robust, ag-
gressive competition and, therefore, a
massive buildout of broadband. Good
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for them. But that was regulation.
That was the Government saying you
have to make your dark fiber available
to the incumbent providers. They have
approached this in different ways.

Also, we in this Government, right
now, have, | understand, over $2 billion
of loan guarantees and loan authority
in the U.S. for the buildout of
broadband. I know that because | of-
fered the amendment which allowed
that to happen.

Senator BURNS and | and others
worked on this for a long while. Yet
that money has sat down at the USDA
and they are not doing much with it.
We met with the Secretary of Agri-
culture to say: Let’'s move, let’s
incentivize and develop the buildout of
broadband.

You have resources, substantial re-
sources. | believe the resources used in
Japan were $1 billion in loan guaran-
tees. We have more than that avail-
able; it has been available, appro-
priated, and ready, and it is not being
used. While | appreciate the President’s
speech, | say to the President that we
have appropriated money for this. Let’s
get USDA to move on it.

I wish to make the point that there
are a couple of things that reflect what
has happened in Japan, South Korea,
and other countries, | might add, that
has dramatically accelerated their
buildout of broadband. We ought to be
concerned about that. In my judgment,
we ought to have regulatory authority,
and we ought to have the ability to use
what is already appropriated for loan
guarantees. We ought to have a na-
tional will and a national determina-
tion to have a broadband buildout that
is aggressive. That is going to happen
when our Government says this is a
significant priority for us.

Attendant to that, | would say, is
passage of a moratorium bill. 1 will
support that at the end of the week,
provided we can reach this solution on
definition. 1 don’t want to describe
that as some nirvana that is going to
be the event that unleashes some mas-
sive, new program of the buildout of
broadband.

| agree with the fellow from Brook-
ings who said this isn’t particularly
consequential. It is not the tax issue
that is impeding the buildout of
broadband.

Having said that, we have previously
decided, as a matter of public policy,
that we did not want to tax Internet
service, connection to the Internet. |
supported that. That moratorium ex-
isted in Federal law, and then it ex-
pired last fall. | prefer at the end of
this process, this week, | hope, that we
will have passed another piece of legis-
lation that represents a moratorium.
Why? Well, | think incrementally it is
the right policy. | don’t know. We have
some people on the floor who have law
degrees. | guess most of us have ad-
vance degrees of some type. | will bet
there is not one person on the floor of
the Senate at the moment who can un-
derstand their telephone bill—not one.
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We ought to bring them to the floor of
the Senate and go over it in some de-
tail. It would take a few days. That
would be the ultimate obstruction, try-
ing to read your personal telephone
bill. It is so god-awful complicated, no-
body can understand it. There is a myr-
iad of charges, fees, and taxes.

For that reason, | am sympathetic to
the notion of a moratorium, not be-
cause | think it unleashes the forces of
the buildout of broadband; | think it is
a reasonable thing to do.

I have not read the submission of the
Wall Street Journal printed by the
Senator from Virginia today, but I will
do that when | have the opportunity. |
am interested now that it has been
raised. | think what we should do is the
right thing, and we ought to do it the
right way. So you don’t find opposition
from me with respect to the objective
here. I hope we can reach this defini-
tion as we move upstream beyond the
immediate connection of DSL, for ex-
ample, and that we can define what
moving upstream means, and exactly
what it is we are preventing from ever
being taxed by State and local govern-
ments, which they may now tax.

Once we describe and understand
that, |1 think we can easily find a bill
that should get 95 votes in the Senate,
to say we subscribe to the basic prin-
ciple that we should not tax access to
the Internet. That is a principle | sup-
port, and | hope at the end of the week
I will be able to manifest my support
by voting for the legislation.

Mr. McCAIN. Mr. President, | know
the Senator from Virginia has been pa-
tient. Briefly, | point out that in the
hearing this morning, yes, one witness
from Brookings said it would have very
little, or not much, effect. The other
five witnesses said it would have great
effect. All six witnesses said they
strongly supported an Internet tax
moratorium, including DSL, with vary-
ing degrees of enthusiasm, including
the one who said there was very little
effect. The other witnesses strongly fa-
vored it and thought that a tax, par-
ticularly on DSL, would have a signifi-
cant impact.

I think we ought to reflect in the
RECORD the view of all of the witnesses.

Mr. DORGAN. If the Senator will
yield on that point, this is like being
witness to an accident. We all see dif-
ferent things, apparently. But it is ab-
solutely true that all of the witnesses
at the hearing we just attended sup-
ported a moratorium on the issue of
taxing the Internet. No question. |
didn’t hear from all these witnesses
that it would have ‘“‘great” effect. |
didn’t hear that term. Nonetheless, |
believe they feel, as | do, and as Sen-
ator MCcCAIN does, that we ought to
have a moratorium.

Mr. McCAIN. | thank my friend.

I point out again, there are a lot of
reasons why we are falling behind,
probably for the first time | know of in
a major high-technology capability.
Maybe during the 1970s there was a
time we fell behind the Japanese in
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certain areas. But this should be of
concern to all of us. We should remove
any impediment or burden. | think the
Senator from North Dakota and the
Senators from Oregon and Virginia
agree that we have to change the regu-
latory scheme which has clearly not
conformed with these advances in tech-
nology.

I point out again, when Dick
Notebaert said it costs him $124,000 and
X number of days to install a DSL line,
and a cable company can do it in 24
hours, something is wrong. Either one
is wrong or the other.

But | argue that if | were a small
businessperson and | saw looming
ahead of me significant taxes on the
way | was conducting my business, |
would obviously give pause. Small
businesspeople have small margins. We
all know that. That is always a factor
in the decisions that are made. | think
we ought to remove that impediment
or certainly that cloud of concern that
small business in America is consid-
ering today.

I thank my friend from Virginia for
his patience. | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. ALLEN. Mr. President, it is an
interesting discussion we are having.
Actually, | think it is very important
for folks to understand the context of
this and how important it is in our ef-
forts—Senator MCCAIN’s Senator
WYDEN’s, mine, and others.

This debate is about protecting con-
sumers from taxes, taxes that would be
burdensome and harmful. It is keeping,
not taking necessarily, revenues away
from any State or local government,
but making sure we don’t have them
putting on additional taxes and costs,
thereby making access to the Internet,
and more particularly broadband, in
rural areas and small towns less afford-
able. Everyone understands that if you
tax something or something has a
higher cost, fewer people can afford it.

We are talking about bridging eco-
nomic digital divides. We are talking
about what Japan, South Korea, Singa-
pore, Denmark, Sweden are doing, and
how the U.S. is falling behind.

One of the reasons the Internet has
grown in this country is because the
national policy for the last 6 years has
been, don’t tax it. It is simple. A fourth
grader will understand the basic eco-
nomics that more people will be able to
afford something if it doesn’t cost as
much.

So the first rule of a national policy
in making broadband available to all
people everywhere in this country is
don’t tax it. That is simple and that is
the basic effort of the leadership on
this issue.

You can talk about incentives, and
the Senator from North Dakota talked
about incentives. | have been in favor
of many of these incentives, and |
think the Senator from Oregon has, the
chairman of the Commerce Committee
as well. But the point is, it seems so
counterproductive. We are going to
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give incentives to companies to invest
hundreds of millions of dollars to get
broadband high-speed Internet access
to southwest Virginia or eastern Or-
egon or northern Arizona, but we are
going to have to give even greater in-
centives because we are going to have
to offset the taxes that are going to be
imposed on those ultimate consumers.
It is illogical and counterproductive to
have taxes imposed on Internet access.

For folks who are watching at home,
you may think you send e-mails across
this country and those messages are
traveling over the Internet. Guess
what. You are right; they are. Here is
the problem with our opponents’ pro-
posal. By the way, | wish the folks who
are on the side of taxing the Internet
were in the Chamber. Let’s vote on the
amendments. The Senator from Texas,
Mrs. HuTcHISON, had an amendment
yesterday. We debated it, and we voted
onit.

We had a cloture vote, and 11 people
did not want to go to this bill. I wish
they were in this Chamber debating
and advocating their ideas and let the
Senators vote on them rather than de-
laying, dawdling, and freezing up this
bill.

Our opponents say e-mails are not
Internet services, they are telephone
services because what they want to do
is apply telephone taxes to your Inter-
net communications.

The protax view is, if you happen to
choose DSL for your Internet service,
and you are unlucky enough to fall
into one of these taxing grandfathered
States, then the entire network from
your computer to your friend’s e-mail
inbox on the other side of the country
is taxable.

Telephone tax rates can run very
high. Here are some examples. This is
not a proud moment for the Common-
wealth of Virginia. Richmond, VA, 29,
almost 30-percent taxes on a telephone
bill in Virginia. Texas has high taxes,
too, 28.5 percent. This is the top 10.
Georgia is 19 percent. I am sure the
Presiding Officer is glad to see South
Carolina is not in the top 10. South
Carolina actually ought to be ap-
plauded. South Carolina was one of the
grandfathered States, allowing them to
tax Internet access, but they said, no,
it is harmful to South Carolina’s abil-
ity to attract business, and they re-
moved that tax, as did lowa, the Dis-
trict of Columbia, and Connecticut. Re-
gardless, this is the amount of taxes
that are put on telephone services.

The opponents will say they are wor-
ried about telecommunications migrat-
ing. They worry about telecommuni-
cations, telephone calls, migrating to
the Internet with voice over IP. Sen-
ator McCAIN’s amendment makes sure
that issue is not disposed of in this bill.
The reality is, what they are advo-
cating is having telephone taxes mi-
grate onto your Internet access bill.

The Senator from North Dakota
mentioned bills and how we try to fig-
ure out these bills. What Senator
WYDEN and Senator McCAIN and |
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would like to see done if we had a mor-
atorium is have your Internet access
bill be the way it is now. Whatever
that amount is, it is simple. This chart
shows your monthly bill of $23.90. If it
is broadband, the amount is probably
going to be in the thirties or forties. Of
course, we like to make sure there is
competition whether it is wireless,
DSL, satellite, and a variety of other
areas. The Carper-Alexander approach
would want that to be taxed.

Guess what it would look like. The
Senator from North Dakota talked
about how can we figure out these tele-
phone bills, as there are multiple local
taxes, State taxes, Federal taxes. This
chart shows a Verizon bill. Here we
have gross receipts surcharge, relay
center surcharge, such and such—all
sorts of different taxes, Federal and
State.

From the simplicity of your bill with
no added taxes, taxes on average 17 per-
cent, they want to get into this situa-
tion. | say to my friends and anybody
watching, there was a similar debate, |
suppose, 105 years ago, in this Senate.
They needed this money because we
were in the midst of the Spanish-Amer-
ican War. They said: We need to put a
luxury tax on this newfangled idea
called the telephone. So a luxury tax
was put on telephone service.

Guess what. Whether you are in Vir-
ginia, North Dakota, Oregon, Hawaii,
or anywhere in between in this coun-
try, Americans, well over 100 years
after that Spanish-American War, are
still paying that Spanish-American
War luxury tax on telephone service.
The reason | say that is it gives us an
idea of how many different taxes there
are, but also a history lesson of how
hard it is and nearly impossible to ever
remove a tax once a tax is imposed.

That is why it is so important that
we act on this moratorium and prevent
new States, additional States, local-
ities, counties, and tax districts from
coming up with new taxes because if
you ever try to take them off, you will
hear all sorts of bleating and whining:
Oh, gosh, you can’t take it off. Again,
the prime example is this Spanish-
American War tax that still is on our
telephone bills. This is what Senator
McCAIN, Senator WYDEN, and those of
us who are on the side of the con-
sumers and against taxing the Internet
are advocating.

If you happen to choose a dial-up
service, whether it is cable modem, or
however you get your Internet access,
our opponents will say you should be
protected from taxation from, they
say, ‘“‘the last mile”’ leading up to your
house. But then say the Internet back-
bone still should be taxable.

Let’s examine what this means. Let’s
assume you live on Capitol Hill in
Washington, DC. | know for some
watching on TV that would not be an
appealing thought. Nonetheless, let’s
assume you do. Let’s assume you want-
ed to send an e-mail to a friend in Los
Angeles, CA. Because of the way the
Internet operates, that e-mail message
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will be broken into various packets of
data sent via various routes all across
this country.

Let’s say one piece of your e-mail
goes from Washington, DC. It will prob-
ably go into Loudoun County, VA, be-
cause there is a good server there. It is
going to go to Chicago, because in Chi-
cago they have a big Internet hub, then
to Austin, TX, then to northern Cali-
fornia because they also have a huge
hub there, and then on down to south-
ern California.

You begin to get a sense of all the ju-
risdictions this e-mail passes through
and the chaos that will result if they,
the tax proponents, claim to have au-
thority over your e-mail. Obviously,
DC and Virginia would have an oppor-
tunity to tax it, or maybe Loudoun
County would tax it, going through
parts of Ohio and Indiana, through Mis-
souri, Arkansas, Oklahoma, Texas, and
probably, if you are assuming all these
are direct lines, it may, for all you
know, go on up to Idaho and Oregon.
Regardless, all of those would claim ju-
risdiction and authority over that e-
mail.

This is a classic example of inter-
state commerce. Our Founders had a
concern about multiple burdens im-
posed by multiple governments and
that is why our Founders put the Com-
merce clause in the Constitution giving
Congress, not unelected bureaucrats,
the authority and responsibility to
make sure interstate commerce and
the interests of all of the people are de-
fended against potentially harmful bur-
dens imposed by State and local gov-
ernments to taxation.

Now, according to our opponents, the
folks who are advocating taxing the
backbone, which of the jurisdictions
would be free from taxation on this
Internet backbone? None. None would
be prohibited. All would be free to tax
interstate communications. Every sin-
gle State, every single city, county,
town, and municipality on this red line
would have authority to tax; not just
DC, not just Illinois, not just Texas,
not just California, but all of them.

Remember, our opponents have
promised everyone tax freedom for the
so-called last mile, which is the last
mile right here, which means people
may enjoy no taxation on the last mile
so they will have tax freedom there,
but they have 3,000 miles of taxes if the
Alexander-Carper proposal is success-
ful. 1 do not know if that sounds like
an Internet tax moratorium to my col-
leagues. It certainly does not to me,
because State and local governments,
while they cannot tax the very begin-
ning or the very end of an electronic
connection, can tax everywhere in be-
tween. They can tax from the end of
the beginning to the middle to the end
of the end before you get to the final
end. The point is, they can tax every
other part of this 3,000-mile electronic
journey.

The Alexander-Carper alternative
would allow for taxes on the Internet
backbone services in all 50 States and
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in every local taxing jurisdiction, plus
taxes directly will be on the consumer
in more than 20 States. The Alexander-
Carper amendment would create a
nightmare scenario our Founders
sought to avoid when they wrote the
Commerce clause of our Constitution
where every town and State would tax
commercial traffic moving through its
borders.

We have 7,600 taxing jurisdictions in
the United States. Not a single one of
those 7,600 taxing jurisdictions would
be prohibited from taxing the Internet
backbone under the Alexander-Carper
proposal. In fact, the bill makes clear
America’s 7,600 taxing authorities can
tax e-mail in every jurisdiction in
America as long as they present the
bill to the Internet service provider in-
stead of directly to the customer. In
the 20 to 30 States, depending on inter-
pretations of the new grandfather
clauses, they can tax the consumer di-
rectly.

Figure what is going to happen. If
there is a 17-percent tax on this, who
knows, Ohio might have the 17-percent
tax, Illinois would have a 12-percent
tax, Texas would have 25 percent, New
Mexico 12, Arizona, under the great in-
fluence of the senior Senator from Ari-
zona, would have 1 percent, Nevada
being a very free State in many re-
spects, and libertarian, would have
zero. Then we get to California and San
Francisco which would have a high tax,
say 28 percent, and then as it gets to
Los Angeles, it is back to 17-percent
tax.

The point is, every single one of
these would be able to tax it. So the
opponents will say we ought to be able
to tax this, but if one takes an airplane
from Dulles Airport to Long Beach, say
they flew Jet Blue from Dulles Airport
to Long Beach, the Federal Govern-
ment says a person is not going to be
taxed as they fly over the country, but
that electronic message will be taxed if
the Alexander-Carper amendment
passes.

Indeed, if we want to use that anal-
ogy going from Dulles Airport in
northern Virginia to Long Beach, CA,
the Federal Government recognized
that is interstate commerce. Decades
ago, the Federal Government said you
cannot tax not only when you fly over
a State but you cannot tax as you are
leaving and you cannot tax those pas-
sengers at their destination when they
arrive, either.

I ask my colleagues to say no to 3,000
miles of taxes, and say yes to a true
and accurate Internet tax moratorium.

Mr. DORGAN. Will the Senator yield
for a question?

Mr. ALLEN. | ask my colleagues to
act. | ask those who have amendments
to go forward with their amendments,
let us debate them, let us decide today
so we are not delayed, frozen up as it
happens from time to time in the Sen-
ate with not enough time tomorrow
night because folks are scattering to go
to various events and political func-
tions.
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Yes, | yield to the Senator from
North Dakota.

The PRESIDING OFFICER (Ms. MUR-
KOwsKI). The Senator from North Da-
kota.

Mr. DORGAN. Madam President, |
agree with the last statement. | think
we ought to proceed and vote on issues
that are before us. | would like to get
to the conclusion of the bill, so | sup-
port that.

Looking at the Senator’s chart and
listening to his discussion, we are not
so far apart on all of this. I do not dis-
agree with that which he has said with
respect to much of his desire to prevent
institutions of Government from com-
ing in and taking pieces of this and
taxing it, but | used an example last
year | want to use again to describe my
need to understand exactly what will
be covered by the moratorium.

For example, if we decided to exempt
from taxation a loaf of bread because
we decided bread is important to life
and we do not believe bread ever ought
to be taxed, so we want to exempt a
loaf of bread, we could have a morato-
rium on the taxation of a loaf of bread
forever. The question will be, does that
extend then to the grocery store that
buys the shelf to display the bread, be-
cause they are probably going to have
to pay a use tax to the company they
buy the shelf from, and that use tax
goes to the State and local govern-
ment. They are going to make the case
there is a moratorium on the taxation
of bread. We actually pay a tax on the
shelves we are purchasing and that has
to be passed along in the price of bread
so we believe the purchase of the
shelves ought to be tax exempt as part
of this moratorium.

I am asking that question only to try
to understand what the moratorium re-
fers to with respect to the electronic
transmission. The electronic trans-
mission the Senator describes | under-
stand should be exempt. The question
is, If that facility in Los Angeles the
Senator describes, or southern Cali-
fornia, which is a facility that is an
Internet hub and reroutes the e-mail
that is moving along the system, if
they are purchasing desks and things
in that facility for the purpose of fur-
thering this Internet transmission,
should they be exempt? Will they be
exempt? Is that what the Senator in-
tends with this definition?

I think as soon as we fully under-
stand all of this definition issue that is
being raised, the sooner we can move
forward and construct an appropriate
moratorium, which | will support. So |
ask those questions of the Senator
from Virginia.

Mr. ALLEN. 1 thank the Senator
from North Dakota for his question.
We are not talking about a loaf of
bread, and if we were talking about a
loaf of bread we would have a lot of
people saying, gee, we rely on all the
taxes. If one looks at the cost of a loaf
of bread—and | know the wheat farm-
ers in North Dakota say, Here is the
price | get for wheat and think of what
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the cost of it is, it is 3 cents out of the
loaf of bread, and by the time everyone
else does different things in packaging
and transport, there are all sorts of
taxes on it, and it ends up being who
knows what, $1.50 for a loaf of bread, or
maybe 79 cents if one is lucky and it is
a few weeks old. Regardless, all of
those component parts increase the
cost of the loaf of bread to someone
who wants to put peanut butter and
jam on a sandwich for their young son
or daughter going to school.

So that economic argument applies
to why we do not want to have a lot of
taxes in between. The simple answer is
we do not want the bandwidth being
taxed. Internet service providers have
desks. Internet service providers have a
physical facility that is subject to
property taxes and they have personal
property taxes on some of the acces-
sories in that building. They have to
pay the corporate taxes as that cor-
poration. If they are an Internet serv-
ice provider, if they have an income,
they have to pay a tax in that par-
ticular State. The point is, though,
that for the bandwidth, the actual
transport, that should not be taxed.

| thank the Senator from North Da-
kota. | also recognize that while we do
not necessarily agree on this issue at
this moment, | do appreciate that at
least when we wanted to proceed to
this measure you voted to proceed, un-
like the 11 who wanted to continue to
freeze it.

Mr. DORGAN. If the Senator will
yield further for a question, | think I
understand a bit more. | think | would
want to see a greater refinement of it.
If the Senator is now saying the defini-
tion that he believes is appropriate for
this moratorium deals with the band-
width or the spectrum that is used—es-
sentially the bandwidth that moves
that packet of ones and zeros across
the country in the form of an e-mail,
but he is not talking about things
other than that—is that correct?

Mr. ALLEN. Right. There were a
great deal of concerns, | think the Sen-
ator from North Dakota might recol-
lect, in the Commerce Committee
about what was exempt or what was
prohibited from taxation or what did
the moratorium prohibit taxation
upon. There were many concerns. They
were generally handled, in my view,
adequately by the managers’ amend-
ment that Senator McCAIN had, that
came out of the Finance Committee.
That made sure what was to be taxable
and what was not taxable because
there were concerns that somehow per-
sonal property taxes, real estate taxes,
corporate taxes, income taxes, and so
forth, would be prohibited on compa-
nies that are involved in providing
Internet service.

Our concern is making sure that
whomever your Internet service pro-
vider is in Washington, DC, when you
get to, say, Los Angeles and there is a
slew of other Internet service providers
there with a lot of competition, in be-
tween they don’t own all of this. Some-
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body has to get this routed electroni-
cally. So that routing of that elec-
tronic e-mail, so to speak, or those
bits, should not be taxed.

It is looking at this message as being
a car, an automobile. You could drive
across this whole country on an inter-
state that is a freeway. The Alexander-
Carper amendment would turn that
into a toll road. So you wouldn’t go
this way unless you were lost or taking
some scenic route. But if you were
driving from Virginia to Tennessee,
you would take Interstate 40 probably,
across 81, but you can probably drive
that whole route, as | have and others
have, and not pay a toll.

But if you have the Alexander-Carper
amendment, that turns this whole
thing into something akin to the New
Jersey Turnpike, a toll road. Obvi-
ously, once you get there it is going to
cost you a whole lot more to get that
packet, that automobile, from Wash-
ington, DC, to Los Angeles.

I thank the Senator from North Da-
kota for his interest, his probing ques-
tions that allowed me to clarify what
we are trying to do.

I conclude by saying to the oppo-
nents, come forward; let’s get moving;
let’s get acting. | think it is vitally im-
portant to protect consumers from
these taxes. | think it is vitally impor-
tant to those who are looking to invest
in rural areas that they know what the
policies of this country are, to recog-
nize in what kind of market they
might be in small towns and rural
areas, and let's get about expanding
economic opportunity, jobs, and pros-
perity for all Americans everywhere in
this country.

1 yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. MILLER. | ask unanimous con-
sent | be allowed to speak up to 12 min-
utes as in morning time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. MILLER per-
taining to the introduction of S.J. Res.
35 are printed in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Madam President, |
am prompted to comment on the inter-
esting, provocative, and controversial
comments by my colleague from Geor-
gia. He knows | have long respected
him and was pleased when he arrived
here in the Senate. | have enjoyed
working with him. But | must say |
don’t have quite so hopeless a notion
about our country or its future. | don’t
despair about what is happening in this
country. | think we have incredible
challenges to meet, and we must. We
have a big globe with 6 billion people
on it. One-half of them have never
made a telephone call. One-half of
them live on less than $2 a day. One
hundred fifty million Kkids are not in
school. One and one-half billion people
don’t have access to clean, potable
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water. Somehow, in this big chal-
lenging Earth of ours, we ended up
right here right now. What a remark-
able thing for us. It is our time and our
responsibility to nurture and protect
this democracy of ours. There is no
other democracy like it on the face of
this Earth. At a time when our country
faces challenges, this country somehow
provides leadership.

The McCullough book about John
Adams is interesting to me. John
Adams traveled a lot, because he rep-
resented this new country they were
trying to put together, both in England
and in France. He represented our in-
terests, and he would write back to
Abigail. As he would write to Abigail,
he would lament in his letters to her:
Who will provide leadership to put this
country of ours together? Where will
leaders come from? Who will be lead-
ers?

Then he would plaintively say in his
letter: There is only us. There is just
only us. There is me. There is Jeffer-
son. There is George Washington.
There is Ben Franklin. There is Mason.
There is Madison. There is only us.

In the rearview mirror of history, the
“only us’ represents some of the great-
est talent ever gathered on the face of
this Earth.

Thomas Jefferson: Have we seen an-
other? | don’t think so. George Wash-
ington was a remarkable person.

So the questions John Adams asked—
where will leadership come from, who
will be the leaders—have been asked of
every generation. Somehow, through
time, this country has been blessed by
leaders who stepped forward and said,
Let it be me. Let it be us. This country
has been blessed with remarkable lead-
ership.

You can take over 200 years a period
of 5 years or 10 years in which you can
suggest perhaps the leadership was less
than it should have been at that time.
But somehow the calling of this great
democracy to ordinary Americans who
have the capability to do extraordinary
things has produced that leadership. It
will, in my judgment, again also
strengthen and nurture our country.

| like the original thinking of those
who wrote our Constitution. | love the
Constitution. | think it is one of the
greatest documents ever written which
establishes the basis of our freedom—
we the people. We have people here who
think it is a rough draft. | think we are
going to vote on three amendments to
the Constitution in next couple of
months in the Senate. It has only been
amended 17 times in 2 centuries. Do
you know why? Because there are not
many people who can improve upon the
work of George Washington, Ben
Franklin, and Thomas Jefferson’s con-
tribution to the Bill of Rights, for ex-
ample. Outside of the 10 amendments
called the Bill of Rights, we have
amended the Constitution only 17
times in 200 years. Yet we will, | guess,
vote on three of them here in just a
matter of time because people think it
is a rough draft and something that is
easily changed and easily improved.
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It is the case | think which perhaps
causes some of the despair in some
quarters in this country, that there is
a kind of a crescendo of noise from cor-
ners of America that aren’t very ap-
pealing.

I can tell a story which describes a
country in great trouble. I can tell that
story easily. We have roughly 10 mil-
lion Americans who do not have a job
today. They desperately want a job and
their country’s economy hasn’t pro-
vided them a job. There are 10 million
people who are out of work, and 30 mil-
lion to 40 million people are on food
stamps. We are the murder capital of
the world. We consume one-half the
world’s cocaine. What an ugly place. Or
I can take up some person’s dysfunc-
tional behavior and hold it up to a
light, and say, Isn’t this ugly, and run
it through about 10 talk show programs
and have it on every morning show,
and say, Isn’t this ugly? Yes, it is ugly,
but it is not America. It is not Amer-
ica. It is somebody’s ability and desire
to try to entertain people with some-
one else’s dysfunctional behavior. | can
give that speech and | hear it from
time to time.

However, there is another side to this
country that gives me cause for great
hope and does not lead me to the con-
clusion that we ought to take away the
right of the American people to vote
for public officials. Let me describe
that, if | might.

There was a man named Stanley
Newberg who died in New York City.
Stanley Newberg is someone | did not
know. | saw a paragraph, maybe two
paragraphs about him in the New York
Times. It simply said this man had died
and then described something he had
done. | asked my staff if we could find
out a little more about him. Let me
tell you about Stanley Newberg.

He came to America with nothing, to
escape the persecution of the Jews by
Nazis. His dad had nothing. He began to
peddle fish on the Lower East Side of
New York. Stanley, beside his dad,
walked along the Lower East Side ped-
dling fish in New York City. They
made some money and did fairly well.

Stanley went to school, went to col-
lege. He got his college degree and
went to work for an aluminum com-
pany. He did so well he rose up to man-
age the company. He did so well man-
aging, he decided to buy the company.
He did very well, and then later he
died. When Stanley died they opened
his will. In his will, this man left $5.7
million, his estate, to the United
States of America. He said: With grati-
tude for the privilege of living in this
great country, with gratitude for the
privilege of living in this great country
of ours. | thought, what a wonderful
thing, to understand what others see.

If we did not have immigration laws,
this place would be full, just plain full.
We have folks from all around the
world who want to come and live in
this country. Why? It is a beacon of
hope and opportunity.

We survived the Civil War. We beat
back a depression. We beat back the
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oppression of nazism and defeated Ad-
olph Hitler. We have done so much. We
built the atom. We spliced genes. We
invented the silicon chip, plastics,
radar, the telephone computer, the tel-
evision set. We build airplanes; we fly
them; we build rockets; we go to the
moon; and we are hardly out of breath.
We cure smallpox. We cure polio. What
a remarkable place this is. We have
two little vehicles crawling around the
surface of Mars analyzing rocks. Isn’t
that something? | must say, the pic-
tures they got look very much like a
place 5 miles south of my hometown,
but apparently this is high science and
pretty remarkable. This is really a
very special place.

Is it the case that we face some pret-
ty big, daunting challenges? You bet
your life we do. We have a fiscal policy
that is way out of whack. A few years
ago everyone thought we would have
surpluses forever. Now it looks like we
will have deficits forever. We have to
fix that. We cannot leave that to some-
body else. That is our job. That is on
our shoulders. This President and this
Congress need to fix that.

Iraq, Afghanistan—this country rep-
resents the beacon of opportunity and
freedom around the world. We are in-
volved. We got involved in Afghanistan
because we are tracking al-Qaida and
dealing with people who Kkilled inno-
cent Americans, and we need to deal
with that. We have American troops
there, fighting and dying. We do not
have a lot of options. We have to pre-
vail and persevere and support those
troops. We will. This is not the darkest
of hours for our country. This is a
great, strong, resilient country—within
my judgment, a foundation of goodness
people around the world understand.
For a long, long time, if anything hap-
pens around the world, who is there
first? Which country can be looked to
to provide help, to say, you are not
alone? This country. This country
tackles issues other countries do not
even want to acknowledge.

We had women chaining themselves
to the White House gate because they
were not allowed the right to vote.
They said: We demand the right to
vote. We dealt with that issue. The list
is endless. We grapple with them. It is
not easy. But we are the example of
representative self-government in this
world that works. It is messy. The
noise of democracy is annoying some-
times, but it works.

Going back to John Adams’ lament
to Abigail: where is the leadership, in
my judgment, every dgeneration of
Americans has seen leadership emerge
and develop to lead this great country
in times of trouble. That will always be
the case because this is a special coun-
try, and we do have people who are
willing and able. Right now, there is
someone running for the Senate some-
place in this country whose name | per-
haps do not know who likely will be a
President some day. Why? Because
they have a passion in their heart and
their gut to serve this country and
want to do right by this country.
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Let me come back to where | started.
The only reason | was provoked to say
these things is my colleague gave a
speech this morning about something
which, as | sat and listened to it—look,
I have great respect for my colleague
from Georgia. His public service is ex-
traordinary. | first knew about him
when he was Governor of Georgia and
he was talking about scholarships for
kids. | thought, what a great idea. Our
future is not people who wear dark
suits and suspenders who some people
consider windbags in the Senate; our
future is Kids. That is who will run this
country. | have great respect for the
Senator from Georgia.

I wanted to say this: At a time when
there is so much lament about Amer-
ica, | have a great reservoir of hope for
the future of this country. This coun-
try will prevail. | know, as | have trav-
eled around parts of the world, one ex-
ample comes to mind. I was on an
Army helicopter once that ran out of
gas. | learned one of the immutable
laws of flying: When you are out of gas
in a flying machine, you will land soon.
We landed in an area between Nica-
ragua and Honduras. I was with two
other Members of Congress. When we
landed, we were out of contact with
anybody else. We landed in a clearing
in kind of a jungle area between Nica-
ragua and Honduras, and campesinos
from all around came to the helicopter.
We were waiting to get rescued. We got
rescued in 4 or 5 hours. The campesinos
had come up and | got to talking to
some people who had never seen any-
one from our country. | was asking
questions. We had an interpreter with
us.

Do you know what all of them said
they would like to do? They would like
to come to the United States of Amer-
ica—all of them. We asked, What would
you like? |1 would like to come to the
United States of America. | would like
that for me, for my kids. We find that
all over the world. Why? Because they
see this country as something unusual
on the face of this Earth, something
very unusual. That did not happen just
by accident.

I come to this Senate floor not be-
cause | have a political pedigree or be-
cause | come from a big reservoir of
wealth; | come here because a Nor-
wegian immigrant came to this coun-
try with her husband, and her husband
had a heart attack shortly thereafter.
She was left alone with six kids. She
took her six kids to a small rural area
in southwestern North Dakota and
started a farm. She pitched a tent, she
built a house, raised a family, and ran
a family farm in Hettinger County, ND.
She had a son who had a daughter who
had me. That is how | got here. And
virtually everyone here has a similar
story about perseverance, strength,
faith, and hope—almost always about
hope.

Let me conclude by saying while we
face many challenges, | have great
hope that, yes, the talents of the Sen-
ator from Georgia—unique talents, ex-
traordinary talents—and the talents of
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so many others with whom | have had
the ability to serve in this Chamber
and in the House of Representatives,
and also other venues of public service
in this country, give this country a
better opportunity for a better future.

I have had several other opportuni-
ties to work in different environments.
I don’t know that | have ever worked
with a more talented group of people
than the men and women, Republicans
and Democrats, with whom | have
served in the Senate. They are extraor-
dinary people who come to the call for
public service. | salute them and say I
have great reservoir of hope for the fu-
ture of this country.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Madam President, |
was watching the debate earlier that
dealt with the Internet tax, and | felt
it important to explain clearly where
Senators ALEXANDER, VOINOVICH, ENZzI,
Senator DORGAN, and | are on this
issue.

Before | do that, | am compelled to
comment on a bit of what Senator DoOR-
GAN has said. I missed most of my col-
league ZELL MILLER’S comments, but |
heard all of what Senator DORGAN said.
I am one of those guys who are prob-
ably like him, who see this glass as al-
most full; but even if it were almost
empty, | tend to see it as half full.

We were here about a week or so ago
debating what to do with respect to the
situation we face in this country with
asbestos. We all heard the stories that
there are people who are sick and dying
from asbestos exposure and not getting
the help they need. There are folks who
may have been exposed to asbestos, and
they are taking away money from the
folks who ought to be getting it, who
are sick and dying.

In the meantime, in the settlements
that are taking place, in relation to
the transaction costs, the legal fees,
maybe half the settlements go for legal
fees. That is a situation we face. It is
not a good situation. We all know we
ought to do something about it. The
tough thing is trying to figure out
what.

We have the insurance industry in
one corner, the manufacturers and the
defendants in another corner, the trial
bar in another corner, and organized
labor, which is a proxy for victims, in
yet another corner.

Last week, we voted not to proceed
to the bill that Senator FRIST had in-
troduced. Some of us thought it was
premature, given the negotiations that
have been underway for the last couple
months, trying to narrow our dif-
ferences on asbestos litigation reform.
As a result, | think 47 of us voted not
to proceed to the bill. We did not pro-
ceed to the bill.

But a very good thing has happened
subsequent to that. The very good
thing is, the negotiations, the medi-
ation led by a retired Federal judge
from Pennsylvania, a fellow named
Becker, who had been the chief judge of
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the Third Circuit for a number of
years, now retired, in his seventies, a
fellow whose health is apparently not
good. | probably should not say this. He
takes chemotherapy, so | think his
health is not good. But he is in his sev-
enties and an age where he is retired
and he does not have to work. But he
has been drawn, by Senator SPECTER,
into trying to mediate the differences
between organized labor and the trial
bar and the insurance companies and
the defendant companies to see if we
cannot come up with a better way to
make sure people who are sick and
dying from asbestos exposure get the
help they need, and to make sure peo-
ple who are not sick but have been ex-
posed—but they get sick—that we help
them, too; and for folks who are not
sick, who have exposure, to make sure
they get their medical costs paid and
try to reduce outlays from the settle-
ments that occur so the money goes to
the people who need the help, not nec-
essarily to their attorneys.

Judge Becker is here today in Wash-
ington. He lives in Pennsylvania, but
he is here today. He was here yester-
day. He was here the day before. He is
leading a mediation that has been
anointed, embraced by our leaders—
Bill Frist on the Republican side, the
majority leader, and Tom Daschle on
our side, the Democratic leader.

As | speak right now, Judge Becker is
holding forth, meeting, listening, ask-
ing questions, probing, trying to move
the disparate forces to a consensus. |
joined him for a little while over in the
Hart Building earlier today and said to
Judge Becker: My job, | get paid to try
to build a consensus on difficult issues.
That is part of what we do in the Sen-
ate.

That is not Judge Becker’s job. He is
retired. He ought to be somewhere tak-
ing life easier, and yet he is here. He
paid his way down on the train today.
He did the same thing yesterday. He
pays for his own meals, his own lodg-
ing. He does it out of the goodness of
his heart because he thinks it needs to
be done.

I raise that just to say that every
day, in some corner of this Capitol,
somebody is trying to make this place
work. In this case, it is Judge Becker.
There are other people of good will who
are in that room with him trying to
get through a tough patch and to help
us find a way to a more rational, log-
ical, fair way to help people who have
been exposed to asbestos.

We voted last week not to go to the
bill. I know some people were not
happy with that vote, but we simply
believed it was not time to go to the
bill, given this mediation process. We
urged our leaders to embrace that proc-
ess, and they have done that. | am en-
couraged—out of that embracing of
that mediation process, and the infu-
sion of leadership authority to it—that
something good will come of these ne-
gotiations.

Mr. President, we will have an oppor-
tunity to vote tomorrow on proceeding
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to the McCain amendment. Senator
McCAIN has sought to find a com-
promise on the Internet tax legislation.

Let me back up for a moment and
talk about it, if | can. When Senator
VoINovIcH and | were Governors of our
respective States, we worked with the
Congress—House and Senate Demo-
crats and Republicans—and encouraged
then-President Clinton to sign legisla-
tion that said the Federal Government
ought not tell the States to spend
money on something and not provide
that money. The Federal Government
should not undercut the revenue base
of State and local governments with-
out making up the difference.

In 1998, the Congress passed a little
bitty unfunded mandate that said
States could not tax access to the
Internet. If you were already doing it,
you could continue to derive your tax,
if you are a State or local government,
and tax access to the Internet. But the
States could not have multiple taxes;
they could not have discriminatory
taxes on the Internet. That was the
legislation passed in 1998 and extended
in 2001, and that moratorium lapsed
last fall, as we know.

Since that time, States have not
jumped in to pass new taxes on access
to the Internet. They have not passed
discriminatory taxes or multiple taxes
with respect to the Internet. They have
been sort of sitting back biding their
time, waiting to see what we would do.

I think there are four areas of con-
tention that exist with respect to the
proposal that Senator McCAIN has of-
fered. One is the definition of what is
tax exempt under any moratorium we
negotiate. On our side, Senators ALEX-
ANDER, VOINOVICH, ENzI, myself, and
others believe the existing moratorium
actually nails it pretty well, and the
idea that folks should not have to pay
a tax on accessing the Internet on their
AOL bills, if you will. Whether they ac-
cess their e-mail, their Internet by
cable, by DSL, or by wireless, we think
folks should not have to pay that kind
of tax.

We do not believe folks should have
to pay multiple taxes by different lev-
els of government on the Internet. We
believe there should not be discrimina-
tory taxes on purchases, for example,
that are made over the Internet.

But we have a clear difference of
opinion with respect to defining what
is to be tax exempt—free from tax-
ation—by State and local governments.
Our friends on the other side are inter-
ested in doing a whole lot more than
stopping access fees that we pay as
consumers. We don’t want anybody to
pay those either.

They want to go well beyond the
moratorium against multiple fees on
use of the Internet. They want to go
beyond discriminatory taxes. What
they want to do, really, is take away
from States and local governments the
ability, if States want to, to impose
business-to-business transaction taxes
that might involve the Internet. | am
not interested in taxing those as a Fed-
eral legislator, but I don’t know that it
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is our part, as Federal legislators, to
say to State and local governments
that they can’t do that unless we are
willing to make up the revenue short-
fall that may come as a result.

So the four areas of difference: One is
the definition of what is tax exempt
under the moratorium we adopt. A sec-
ond area of difference that we have is
with respect to the duration of the
moratorium that we might extend. |
said earlier, the first moratorium we
passed was 3 years in duration from
1998 to 2001. At that time, Congress
passed, almost unanimously, a further
2-year extension of that moratorium
that lasted until last fall. Now that
moratorium has lapsed.

I think we have seen suggestions in
S. 150, introduced by Senator ALLEN
and Senator WYDEN, that they wanted
to make the moratorium permanent,
an extension of the moratorium not 2
years, not 3 years, but to make it per-
manent. They define very broadly what
is to be exempt from taxation under
that permanent moratorium, even if it
cuts into the revenue bases of State
and local governments, and even if we
do not make up the shortfall they may
then face. So the second area of con-
tention is the duration of the morato-
rium.

The third area of contention deals
with whether we should grandfather in
the rights of State and local govern-
ments, so if they have already put in
place some kind of tax on the Internet,
our previous moratoriums grand-
fathered them in, protected them, for a
period of time, from losing those reve-
nues. It held them harmless, if you
will. And the question is, if we go for-
ward and we have a grandfather clause
to protect the States that already have
imposed some kind of tax measure, how
long do we extend that grandfather
clause for those State and local govern-
ments that are going to be deprived of
revenues they currently collect, and
that we are not prepared to make up?

The suggestion has come forward, in
Senator MCCAIN’s proposal earlier this
week—maybe yesterday—that there
should be a grandfather clause to hold
the States harmless for a while but not
for as long as the duration of the mora-
torium. And that is problematic.

The fourth area of contention deals
with the application of the moratorium
to what | would describe as traditional
taxable voice communications, taxable
by State and local governments, but
the application of the moratorium to
those traditional taxable voice commu-
nications when those communications
are routed over the Internet. It is
called VOIP.

Is it possible to bridge our differences
on those four areas? It may or may not
be. But having clearly defined them,
our side is certainly willing to discuss
them with those who have a different
view of these issues than we do. One
thing we all agree on is, whatever we
do, we should try to hold the States
harmless.

Somewhere in my talking points
today, | have a discussion of why it is
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important that we hold the States
harmless. If | can just take a minute or
2, I want to share part of this.

Our States are clearly facing ex-
tremely difficult times. We all know
that. States have cut services and
raised taxes over the last 3 years as
they have scrambled to fill a budget
shortfall that approaches $250 billion.
Many States still face significant rev-
enue shortfalls. California alone must
fill an estimated $16 billion shortfall.
New York faces a $4 billion shortfall.
Both Michigan and Florida still have
projected deficits of $1 billion. Some
States are being forced to make cuts
that are not only painful and unpopu-
lar but which ultimately undermine
our efforts as part of welfare reform to
make work pay. Some 34 States have
adopted cuts that are causing any-
where from 1.2 million to 1.6 million
low-income people to lose their health
insurance. Alabama, Colorado, Mary-
land, Montana, and Utah have all
stopped enrolling children in their chil-
dren’s health insurance programs.
Florida has done the same and has
built up a waiting list of more than
10,000 children.

Meanwhile, Connecticut is cutting
coverage for more than 20,000 parents,
and Georgia is cutting coverage for
20,000 pregnant women and children. In
Texas, the State is actually ending
coverage entirely for nearly 160,000
children and working families.

Besides health care, childcare is also
on the chopping block. Some 23 States
have cut back on childcare for working
families. Florida, for example, has
more than 48,000 children on a waiting
list for childcare. Under the State’s
formula they are actually eligible, but
they are not able to get it given the
State’s fiscal challenges. Reducing the
waiting list is not even an option. | am
told the budget in Florida is moving
through the statehouse and they have
cut childcare even more, by another $40
million.

Tennessee faces similar cuts. Ten-
nessee has begun declining applications
for childcare from all families who are
not actually receiving welfare pay-
ments.

Altogether, in about half of all
States, low-income families who are el-
igible for or in need of childcare assist-
ance are either not allowed to apply or
are placed on waiting lists. In Cali-
fornia alone, over a quarter of a mil-
lion kids, 280,000 children, are on wait-
ing lists in that one State.

I won’t go on. The point | am trying
to make is just a reminder. States face
terribly difficult choices these days,
whether it is health care, childcare,
size of the classrooms, or the ability to
hire teachers and to pay them what
they need to attract good math and
science teachers. States are in a bind. |
was Governor in the good years, from
1993 to 2001, when we were rolling in
money. The States are not rolling in
money anymore.

The father of the Presiding Officer is
Governor. He will tell us they are not
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rolling in money up in Alaska any
more than they are in California.

If States were rolling in money, Sen-
ator ALEXANDER and myself, Senators
VOINOVICH, ENzI, HUTCHISON, and others
would not be making this big fuss over
what we believe is an unfunded man-
date for State and local governments
that is represented by S. 150 and, we be-
lieve, by the alternative offered by
Senator MCcCAIN. If the States were
rolling in money, we wouldn’t be doing
this. If we were providing some kind of
offset to the revenues that State and
local governments would lose, we
wouldn’t be making a big fight about it
either. If States could be held harm-
less, we could probably work our way
through this. Maybe we ought to. | be-
lieve we should.

One thing | know for sure, there is
agreement to extend the moratorium. |
think if we were to vote on a simple 2-
year extension of the moratorium that
expired last November, there would
probably be votes to pass that.

I am concerned about the vote on clo-
ture tomorrow on the McCain proposal.
I urge my colleagues not to vote for it.
Last week | urged my colleagues not to
vote to proceed to the bill on asbestos
that Senator FRIST had introduced, not
because | was not interested in getting
a conclusion or consensus. | believed
that by not bringing the bill to the
floor, it actually increased the likeli-
hood that we are going to get con-
sensus on asbestos litigation reform.
We are moving in that direction, and |
am encouraged that we are on the right
track.

I believe if we go to the McCain bill
tomorrow, we would be acting pre-
maturely. There are still negotiations
that can take place and should take
place around the four elements | dis-
cussed. If we are forced to take up the
bill at that point in time, we foreclose
what could come out of those discus-
sions, some of which have borne fruit
already, some which still could.

There are a number of Senators on
my side who want to offer amendments
of their own. It is ironic. We have on
the one hand people on the other side
of this issue—from Senators ALEX-
ANDER, VOINOVICH, ENzI, and myself—
who contend that they want to support
the telecom industry. | believe in their
hearts they want to promote the indus-
try. It is a good industry with good
people. But there are also folks on our
side and on the Republican side who
have a whole bunch of ideas they would
like to present and to offer as amend-
ments. | will mention a few that might
be appropriate.

If we want to help the industry build
a market broadband network, there are
any number of viable options. Senator
HoOLLINGS has introduced legislation,
with a number of cosponsors, that
would provide block grants to support
State and local broadband initiatives.

Senator DORGAN, the floor manager
on our side, has legislation to make
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low-interest loans available to coun-
tries who would deploy broadband tech-
nology in rural areas. Senator ROCKE-
FELLER has introduced legislation, with
65 cosponsors, to provide tax credits for
companies investing iIn broadband
equipment. Senator BURNS of Montana
has legislation that would allow the ex-
pensing of broadband equipment. Sen-
ator BOXER has legislation that allo-
cates the additional spectrum for unli-
censed use by wireless broadband de-
vices. Senator CLINTON and others have
legislation.

To the extent that we vote for clo-
ture tomorrow on the McCain proposal,
many, if not all, of these proposals will
not be made in order, even though they
are germane and they relate to the
issue. These amendments and, frankly,
a lot of others like them could not be
offered.

I am not suggesting that all of them
should be offered, but some of them
should. Members who have a strong in-
terest and have worked on the issues
for a long time deserve that right.
They believe strongly.

As my collegues think about tomor-
row’s cloture votes, | realize this bill
has gotten off track. What somehow
started off as an Internet tax bill and
figuring out how we can extend the
moratorium and then paying a user fee
for access to the Internet got off on an-
other side rail on energy policy, eth-
anol, and a number of other things. |
think Senator DoMENICI has introduced
as an amendment the entire Energy
bill. Eventually, | hope we will work
our way through that. In the mean-
time, I hope we will use the hours
ahead and maybe the next couple of
days to join in a negotiation with our
colleagues on the other side of this
issue and try, maybe one last time, to
see if there is someplace in between
where we are and where they are.

In the end, if there is a push for the
approach Senator ALEXANDER and | in-
troduced, which is the straight-ahead,
2-year extension of the moratorium, to
make sure it is not biased against DSL,
we can just have that vote. We are not
there yet. We have about 24 hours to
consider it, and maybe cooler heads
will prevail. If it comes to it, | will
vote against cloture, not because | am
not interested in finding a solution—I
think we can. The time just may not be
right. It could be close.

With that, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized.

Mr. REID. Madam President, | ask
the Chair to make an inquiry to the
leadership as to whether it would be
appropriate for us to recess at about
2:55 until about 4:05. The Secretary of
Defense will be here. With the par-
liamentary situation we find ourselves
in on the Senate floor, it would be ap-
preciated if the Chair would check that
out through the leadership.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Ms. MURKOWSKI. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
DoLE). Without objection, it is so or-
dered.

Ms. MURKOWSKI. Madam President,
I would like to take a little time this
afternoon to talk about one of the
pending amendments. This would be
the amendment of the Senator from
New Mexico regarding energy. It has
been said on this floor and in the com-
mittees in which | have been partici-
pating, and no doubt it is going to be
said again: At a time when the Amer-
ican economy is suffering under the
weight of high energy prices such as
the steadily increasing natural gas
prices, record high gasoline prices as
we go into the summer months, and
tight international oil markets result-
ing in rising crude oil prices, it is time
that the Congress act on issues as they
relate to energy with a comprehensive
national energy policy.

I am pleased the Senate is reconsid-
ering this vital national policy. I com-
mend Chairman DoMENICI for his lead-
ership on this issue. The Senator from
New Mexico has shown a great deal of
willingness to find the middle ground
on many of these issues addressed in
the amendment. | believe we should
work with him to enact this com-
prehensive energy legislation.

There are several different compo-
nents to the amendment. Certainly the
one | happen to focus on most, coming
from Alaska, is that area which will
help facilitate the construction of an
Alaska natural gas pipeline. Construc-
tion of this pipeline means a great deal
to the people in my State. It means not
only jobs for Alaskans, but it means
energy, natural gas, to my State.

But we have to look beyond just what
it can provide to Alaska. The construc-
tion of a natural gas pipeline will cre-
ate thousands of jobs throughout the
United States and bring a much needed
new supply of domestically produced
natural gas to our starved lower 48
markets.

We have seen in the news recently
the suggestion, coming from Mr.
Greenspan, that the future, if you will,
is in imported LNG. Once again, it is
the emphasis that we should place in
the national energy policy on domestic
sources of energy. We have those do-
mestic reserves in Alaska, as it relates
to natural gas. Let’s take advantage of
that.

Residential natural gas customers
are paying nearly historic high costs to
heat their homes, to cool their homes,
to keep the lights on. Americans are
increasingly forced to spend a substan-
tial portion of their household income
on energy costs. A reasonably priced
supply of natural gas will allow home-
owners to devote a greater portion of
their disposable income to other pur-
suits.

When you think about the state of
the economy and what we spend on en-
ergy, the more disposable income that
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we have, the less we have to spend on
energy, the stronger an economy we
have.

But it is not just the residential cus-
tomers in America who are suffering
from these sustained high natural gas
prices. It is our industrial consumers
who rely on natural gas to produce the
petrochemicals, the fertilizers, and
other goods. They are losing their mar-
kets to foreign competitors who have
access to less expensive reserves of gas.
Whether | am sitting in the Energy
Committee or the EPW, talking about
what is happening across the country
now, whether it is on our farms or
whether it is AMAZON.Com not being
able to produce the packaging bubbles
domestically because of the high price
of natural gas, it affects all of us in all
the industries.

In many instances we are hearing
about the companies that are laying off
workers, closing their factories, be-
cause they simply cannot pay the cur-
rent natural gas prices and remain
competitive within the global market-
place. The layoffs affect thousands of
workers in many regions of the coun-
try.

{ook at what Alaska’s natural gas
can do. We are a long way from the rest
of the 48, but with a pipeline getting
our reserves of natural gas into the
lower 48, we can meet that supply need;
we can help to reopen these factories.

Natural gas is not only a vital feed-
stock for industry and home heating, it
also serves as a major fuel for elec-
tricity production. By the year 2020,
the Energy Information Agency has
predicted that natural gas will account
for 32 percent of all electricity genera-
tion. When we think back to the situa-
tion just last August in the Northeast,
California’s power problems 3 years
ago, increasing the investment require-
ments for our Nation’s electrical grid
and production capability will only fur-
ther the demand for natural gas as
plant operators look to natural gas as
having lower capital costs, higher fuel
efficiency, shorter construction lead
times, and lower emissions as com-
pared to traditional coal-fired elec-
trical plants.

Yet with all of these facts in front of
us, recognizing that the residential
consumer is paying more, that the in-
dustrial consumer is paying more, and
businesses are being closed, recog-
nizing the future as it relates to elec-
tricity production, and considering the
President’s request, if you will, that we
move to a hydrogen-based society, the
request he made in his State of the
Union Address last year when he indi-
cated he wanted children who were
born today to be driving vehicles pow-
ered by hydrogen—it is wonderful, but
we have to have the natural gas to as-
sist with all of this.

Despite all of Alaska’s proven re-
serves, 35 trillion cubic feet of proven
reserves on the North Slope with the
possibility of upwards of 100 trillion
cubic feet still in the ground, we need
to do all we can to bring that from
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Alaska’s North Slope to the rest of the
country.

Senator DOMENICI’S amendment is
not all about natural gas. For elec-
tricity, about which many of my col-
leagues have spent a great deal of time
talking on the floor, the amendment
ensures reliable and affordable elec-
tricity for America.

We all recognize that we in Congress
must address the issue of reliability.
The amendment would prohibit oner-
ous Federal manipulation of energy
trading markets that cost consumers
money, and it would increase the pen-
alties for market manipulation and en-
hance consumer protections.

To those of my colleagues who have
called on the Senate to address the
electricity issue, the reliability issue, |
say support Senator DOMENICI’S pro-
posal.

For coal, which is used to produce 50
percent of our Nation’s electricity, the
amendment authorizes $2 billion to
fund the Clean Coal Power Initiative.
The development of clean coal tech-
nology will help our Nation use its
abundant coal resources in an environ-
mentally responsible manner.

In Alaska, we are working to find
new ways to use our very abundant re-
serves while mitigating the impact on
our environment. We have a little
place called Healy, AK, where we have
a small experimental clean coal plant.
This clean coal plant is currently sit-
ting dormant. It just barely missed its
emissions requirement. We were at-
tempting to utilize new technology to
again provide very necessary energy to
an area that was very limited in what
it could receive and what it could gen-
erate. Once the Healy clean coal plant
and other clean coal technologies dem-
onstrate better ways for us to generate
electricity from coal, we can utilize
our Nation’s vast coal resources in an
environmentally responsible manner
for many years to come, as well as pro-
vide high-paying jobs and much needed
electricity.

There is also renewable energy. For
renewable energy, the amendment re-
authorizes the Renewable Energy Pro-
duction Incentive Program to promote
the use of clean renewable energy. The
amendment would also encourage ex-
ploration and development of geo-
thermal energy, including a call for
rulemaking on a new royalty structure
that encourages new production.

I could go further in detailing all
those very important matters con-
tained in the energy amendment, but |
think these four examples—authorizing
the Alaska natural gas pipeline, im-
proving our Nation’s electricity grid,
providing research on clean coal tech-
nology, and promoting the use of clean
renewable energy—illustrate the im-
mense benefits of a comprehensive en-
ergy policy. They are great, but they
are meaningless to us unless we enact
them.

A comprehensive national energy
policy, as envisioned in Senator
DoMENICI’'s amendment, will generate
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thousands of jobs throughout the coun-
try. As | said on many occasions, the
Energy bill is a jobs bill. So is this
amendment.

I commend the Senator from New
Mexico for offering this amendment. |
know my constituents in Alaska don’t
care whether this bill is enacted as an
amendment or as a stand-alone bill. My
constituents want to see the jobs. My
constituents want to see the energy,
they want to see the natural gas, and
they want to see movement on an en-
ergy policy. | think most Americans
want the same thing. They want high-
paying jobs. They want decreased vola-
tility in the energy market. They want
increased use of renewable energy and
improved electricity grids. | think we
have that within this amendment.

I urge my colleagues as we move for-
ward to support the amendment of the
Senator from New Mexico.

I thank the Chair. | yield the floor. |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCAIN. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
MORNING BUSINESS

Mr. McCAIN. Madam President, | ask
unanimous consent at this time the
Senate proceed as if in morning busi-
ness until 2:55, and the Senate will re-
cess for approximately 1 hour because
Secretary Rumsfeld will be briefing
Members in room 407. | amend my
unanimous consent request that the
Senate reconvene at 4 p.m. today.

Mr. REID. If the Senator would mod-
ify his request, at that time we come
back on the bill.

Mr. McCAIN. Return to consideration
of the McCain substitute.

Mr. REID. Reserving the right to ob-
ject, | appreciate very much the re-
quest of the Senator from Arizona. It is
appropriate. By 4 o’clock we will know
what position we are in on both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. | suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ALEXANDER. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALEXANDER. Madam President,
| ask unanimous consent | be allowed
to speak as in morning business.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. ALEXANDER. | understand the
President pro tempore may be coming
to the Senate floor. If he appears, | will
yield to him and pick back up when he
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finishes. In fact, the President pro tem-
pore has arrived.

| yield the floor to the Senator from
Alaska until he finishes.

——————

PRAISE FOR MILITARY MEDICAL
COMMUNITY

Mr. STEVENS. Madam President, the
Senator is very kind, and | thank the
Senator from Tennessee.

Madam President, | come to the floor
today to inform the Senate of the out-
standing commitment, courage, and
professionalism of our military med-
ical community. This morning, the
Senator from Hawaii and | cochaired a
hearing with the Surgeons General and
the chiefs of the Nursing Corps from
each branch of the Armed Forces. We
were joined by Army Surgeon General
James Peake, Navy Surgeon General
Michael Cowan, and Air Force Surgeon
General George Taylor. From the Serv-
ice Nursing Corps, we heard from Army
COL Deborah Gustke, Navy ADM
Nancy Lescavage, and Air Force GEN
Barbara Brannon.

| want the Senate to note and person-
ally thank each of our witnesses today
for the outstanding leadership they
provided to our military medical com-
munity. Their individual accomplish-
ments are numerous.

| offer a special recognition to Sur-
geons General Peake and Cowan, who
will be retiring from Active Duty this
year. We greatly appreciate their serv-
ice in military medicine, to our Nation,
and especially their assistance to the
Appropriations Subcommittee on De-
fense. The insight they provided to the
subcommittee is invaluable. 1 con-
gratulate each one of them on a suc-
cessful and distinguished career.

During today’s hearing, the members
of the committee and | were told of
outstanding accomplishments by our
military medical leaders. | have come
to the Senate to share some of what we
learned today with my colleagues.

Over the last year, our thoughts have
never been far from the battlefields, or
from the soldiers and families who
have sacrificed so much for our Nation.
| salute our brave soldiers, sailors, air-
men, and marines for their efforts in
the war on terrorism. | join the fami-
lies of our lost sons and daughters in
mourning and remembering those who
made the ultimate sacrifice in the de-
fense of freedom.

I have seen many headlines about the
casualties of the war, but the accom-
plishments of our military doctors,
nurses, and corpsmen are seldom men-
tioned. These health care professionals
were among the first to rush to the
battlefield, and they are still on the
front lines providing care in some of
the most dangerous and difficult condi-
tions.

Today our combat medics regularly
perform miracles. They use trans-
formational technology to successfully
expand the ‘“‘golden hour” of trauma
care, the critical hour of opportunity
from when a trauma is sustained and
the lives can be most often saved.
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One telling statistic is the lowest
““/died of wounds rate’ in recorded his-
tory of warfare.

A number of factors have contributed
to this accomplishment, but the mobile
surgical teams have been crucial. They
bring resuscitative surgical care onto
the battlefield. Without the care they
get within the ‘‘golden hour” after
being wounded, the 15 to 20 percent of
wounded soldiers they target would
probably die while being evacuated to
the combat support hospital.

These surgical teams are specially
equipped to deal with excessive hem-
orrhaging, which has been the major
cause of death in previous conflicts.
One of the transformational tech-
nologies employed by these surgical
units is a hand-held ultrasound ma-
chine used to identify internal bleed-
ing, a truly lifesaving piece of equip-
ment.

Other technologies the medics have
employed include haemostatic
dressings and the chitosen bandage.
These are two new lifesaving wound
dressings that are being used in lIraq
and Afghanistan.

Approximately 1,200 haemostatic
dressings have been deployed under an
investigational new drug battlefield
protocol. In one account we learned of
today, the dressing was successfully
applied to a thigh wound to completely
control arterial bleeding when a pres-
sure dressing and tourniquet proved
unsuccessful. There are two similar re-
ports of special forces medics using
chitosen bandages to treat severe
bleeding caused by gunshot wounds to
the extremities. Approximately 5,800 of
these chitosen bandages have been de-
ployed to the theater of operations.

These are just a few of the examples
of military medics using revolutionary
medical technologies to lead the way
in trauma treatment, lead the way in
saving lives. Military researchers con-
tinue to investigate numerous other
cutting-edge technologies, and those
efforts are the foundation for the fu-
ture of medical health care while in
the service. Many of these same tech-

nologies will likely be used someday in
civilian trauma centers across our
country.

Aeromedical and ground evacuation
crews, operating from Blackhawk heli-
copters, a variety of fixed-wing air-
craft, and ground evacuation vehicles,
such as the Stryker, have also per-
formed exceptionally during operations
in lrag and Afghanistan. The crews
have demonstrated an ability to swoop
into a hostile environment and pull
wounded service members from the
battlefield. They provide critical in-
flight trauma care until more substan-
tial care can be provided at fleet and
field hospitals.

Military health professionals also en-
sure the health and safety of our sol-
diers in a number of other ways. When
forces deploy around the globe, envi-
ronmental health professionals are on
the ground surveying the environment
for biological and environmental
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threats. Among these military health
professionals are nationally recognized
experts in chemical, biological, radio-
logical, and nuclear threats. Their ex-
pertise ranges from medical surveil-
lance and epidemiology to casualty
management. Chemical, biological, ra-
diological, and nuclear training has
been incorporated into the soldiers’
common skills training, advanced indi-
vidual training, and leadership courses.

Our health professionals also con-
sider the mental health of our troops
to be a top priority. In July 2003, a
team of mental health experts from
treatment facilities around the Nation
left for Iraq. Their mission was to as-
sess mental health issues and address
concerns about a spike in the number
of suicides occurring in the theater of
operation. These professionals evalu-
ated the mental health patient flow
from theaters and assessed the stress-
related issues soldiers experienced in
combat operations.

The survey team remained in the
theater for 6 weeks and traveled to sev-
eral base camps. I am told this is the
first time a mental health assessment
team has ever conducted a mental
health survey with soldiers in an active
combat environment.

While many of the medical providers
are deployed in the support of contin-
gency operations, the military health
system continues to provide out-
standing care to service members, their
families, and our retirees here at home.

These professionals never waiver in
their commitment to the highest qual-
ity of health care for our beneficiaries.

The caregivers here at home also pro-
vide rehabilitative care to our troops
after returning from combat. Perhaps
the best example is the amputee center
at Walter Reed Army Medical Hospital,
which provides state-of-the-art care to
service members who have lost limbs
in battle. The center aims to return
each amputee to the highest level of
performance and quality of life. I have
personally visited with wounded sol-
diers at the center, and | can tell you
they are achieving their goal.

I have come to the Chamber to com-
mend our military health care profes-
sionals who have served with distinc-
tion throughout the global war on ter-
rorism. Their dedication and commit-
ment to their fellow service members
is unmistakable, and their service is
responsible for saving countless lives,
both of our American service members
and injured Iragis. We are truly grate-
ful for their service.

I ask the whole Senate to join me in
commending the military service of
these medical professionals who have
done so much for us.

I ask unanimous consent that the ar-
ticle from the Washington Post of
April 27, entitled ‘“*“The Lasting Wounds
of War,” by Karl Vick, be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S4467

THE LASTING WOUNDS OF WAR
(By Karl Vick)

BAGHDAD.—The soldiers were lifted into
the helicopters under a moonless sky, their
bandaged heads grossly swollen by trauma,
their forms silhouetted by the glow from the
row of medical monitors laid out across their
bodies, from ankle to neck.

An orange screen atop the feet registered
blood pressure and heart rate. The blue
screen at the knees announced the level of
postoperative pressure on the brain. On the
stomach, a small gray readout recorded the
level of medicine pumping into the body.
And the slender plastic box atop the chest
signaled that a respirator still breathed for
the lungs under it.

At the door to the busiest hospital in Iraq,
a wiry doctor bent over the worst-looking
case, an Army gunner with coarse stitches
holding his scalp together and a bolt pro-
truding from the top of his head. Lt. Col. Jeff
Poffenbarger checked a number on the blue
screen, announced it dangerously high and
quickly pushed a clear liquid through a sy-
ringe into the gunner’s bloodstream. The
number fell like a rock.

“We’re just preparing for something a
brain-injured person should not do two days
out, which is travel to Germany,” the neu-
rologist said. He smiled grimly and started
toward the UH-60 Black Hawk thwump-
thwumping out on the helipad, waiting to
spirit out of Iraq one more of the hundreds of
Americans wounded here this month.

While attention remains riveted on the ris-
ing count of Americans Killed in action—
more than 100 so far in April—doctors at the
main combat support hospital in lIraq are
reeling from a stream of young soldiers with
wounds so devastating that they probably
would have been fatal in any previous war.

More and more in lIrag, combat surgeons
say, the wounds involve severe damage to
the head and eyes—injuries that leave sol-
diers brain damaged or blind, or both, and
the doctors who see them first struggling
against despair.

For months the gravest wounds have been
caused by roadside bombs—improvised explo-
sives that negate the protection of Kevlar
helmets by blowing shrapnel and dirt upward
into the face. In addition, firefights with
guerrillas have surged recently, causing a
sharp rise in gunshot wounds to the only
vital area not protected by body armor.

The neurosurgeons at the 31st Combat Sup-
port Hospital measure the damage in the
number of skulls they remove to get to the
injured brain inside, a procedure known as a
craniotomy. ‘“We’ve done more in 8 weeks
than the previous neurosurgery team did in
8 months,” Poffenbarger said. ‘““So there’s
been a change in the intensity level of the
war.”

Numbers tell part of the story. So far in
April, more than 900 soldiers and Marines
have been wounded in Irag, more than twice
the number wounded in October, the pre-
vious high. With the tally still climbing, this
month’s injuries account for about a quarter
of the 3,864 U.S. servicemen and women list-
ed as wounded in action since the March 2003
invasion.

About half the wounded troops have suf-
fered injuries light enough that they were
able to return to duty after treatment, ac-
cording to the Pentagon.

The others arrive on stretchers at the hos-
pitals operated by the 31st CSH. ““These inju-
ries,” said Lt. Col. Stephen M. Smith, execu-
tive officer of the Baghdad facility, ‘‘are hor-
rific.”

By design, the Baghdad hospital sees the
worst. Unlike its sister hospital on a sprawl-
ing air base located in Balad, north of the
capital, the staff of 300 in Baghdad includes
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the only ophthalmology and neurology sur-
gical teams in Iraq, so if a victim has dam-
age to the head, the medevac sets out for the
facility here, located in the heavily fortified
coalition headquarters known as the Green
Zone.

Once there, doctors scramble. A patient
might remain in the combat hospital for
only six hours. The goal is lightning-swift,
expert treatment, followed as quickly as pos-
sible by transfer to the military hospital in
Landstuhl, Germany.

While waiting for what one senior officer
wearily calls ““the flippin’ helicopters,” the
Baghdad medical staff studies photos of
wounds they used to see once or twice in a
military campaign but now treat every day.
And they struggle with the implications of a
system that can move a wounded soldier
from a booby-trapped roadside to an oper-
ating room in less than an hour.

“We’re saving more people than should be
saved, probably,” Lt. Col. Robert Carroll
said. ‘“We’re saving severely injured people.
Legs. Eyes. Part of the brain.”

Carroll, an eye surgeon from Waynesville,
Mo., sat at his desk during a rare slow night
last Wednesday and called up a digital photo
on his laptop computer. The image was of a
brain opened for surgery earlier that day,
the skull neatly lifted away, most of the
organ healthy and pink. But a thumb-sized
section behind the ear was gray.

“See all that dark stuff? That’s dead
brain,” he said. “That ain’t gonna regen-
erate. And that’s not uncommon. That’s
really not uncommon. We do craniotomies
on average, lately, of one a day.”

“We can save you,”” the surgeon said. ‘““You
might not be what you were.”’

Accurate statistics are not yet available
on recovery from this new round of battle-
field brain injuries, an obstacle that frus-
trates combat surgeons. But judging by med-
ical literature and surgeons’ experience with
their own patients, ‘“‘three of four months
from now 50 to 60 percent will be functional

and doing things,” said Maj. Richard
Gullick.
“Functional,” he said, means ‘“‘up and

around, but with pretty significant disabil-
ities,”” including paralysis.

The remaining 40 percent to 50 percent of
patients include those whom the surgeons
send to Europe, and on to the United States,
with no prospect of regaining consciousness.
The practice, subject to review after gath-
ering feedback from families, assumes that
loves ones will find value in holding the sol-
dier’s hand before confronting the decision
to remove life support.

“I'm actually glad I’'m here and not at
home, tending to all the social issues with
all these broken soldiers,”” Carroll said.

But the toll on the combat medical staff is
itself acute, and unrelenting.

In a comprehensive Army survey of troop
morale across Iraq, taken in September, the
unit with the lowest spirits was the one that
ran the combat hospitals until the 31st ar-
rived in late January. The 3 months since
then have been substantially more intense.

“We’ve all reached our saturation for
drama trauma,” said Maj. Greg Kidwell,
head nurse in the emergency room.

On April 4, the hospital received 36 wound-
ed in 4 hours. A U.S. patrol in Baghdad’s
Sadr City slum was ambushed at dusk, and
the battle for the Shiite Muslim neighbor-
hood lasted most of the night. The event
qualified as a ‘‘mass casualty,” defined as
more casualties than can be accommodated
by the 10 trauma beds in the emergency
room.

“I"d never really seen a ‘mass cal’ before
April 4,” said Lt. Col. John Xenos, an ortho-
pedic surgeon from Fairfax. “And it just
kept coming and coming. | think that week
we had three or four mass cals.”
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The ambush heralded a wave of attacks by
a Shiite militia across southern Iraq. The
next morning, another front erupted when
Marines cordoned off Fallujah, a restive,
largely Sunni city west of Baghdad. The en-
gagements there led to record casualties.

“Intellectually, you tell yourself you’re
prepared,” said Gullick, from San Antonio.
“You do the reading. You study the slides.
But being here. . . .”” His voice trailed off.

“It’s just the sheer volume.”

In part, the surge in casualties reflects
more frequent firefights after a year in
which roadside bombings made up the bulk
of attacks on U.S. forces. At the same time,
insurgents began planting improvised explo-
sive devices (IEDs) in what one officer called
“ridiculous numbers.”

The improvised bombs are extraordinarily
destructive. Typically fashioned from artil-
lery shells they may be packed with such de-
bris as broken glass, nails, sometimes even
gravel. They’re detonated by remote control
as a Humvee or truck passes by, and they ex-
plode upward.

To protect against the blasts, the U.S.
military has wrapped many of its vehicles in
armor. When Xenos, the orthopedist, treats
limbs shredded by an IED blast, it is usually
“an elbow stuck out of a window, or an
arm.”

Troops wear armor as well, providing pro-
tection that Gullick called ‘“‘orders of mag-
nitude from what we’ve had before. But it
just shifts the injury pattern from a lot of
abdominal injuries to extremity and head
and face wounds.”’

The Army gunner whom Poffenbarger was
preparing for the flight to Germany had his
skull pierced by four 155mm shells, rigged to
detonate one after another in what soldiers
call a “‘daisy chain.”” The shrapnel took a
fortunate route through his brain, however,
and ‘““‘when all is said and done, he should be
independent. He’ll have speech, cog-
nition, vision.”

On a nearby stretcher, Staff Sgt. Rene
Fernandez struggled to see from eyes bruised
nearly shut.

“We were clearing the area and an IED
went off,” he said, describing an incident
outside the western city of Ramadi where his
unit was patrolling on foot.

The Houston native counted himself lucky,
escaping with a concussion and the tem-
porary damage to his open, friendly face.
Waiting for his own hop to the hospital plane
headed north, he said what most soldiers tell
surgeons: What he most wanted was to re-
turn to his unit.

Mr. STEVENS.
from Tennessee.

The PRESIDING OFFICER (Mr.
SUNUNU). The Senator from Tennessee.

Mr. ALEXANDER. Mr. President, |
ask unanimous consent to speak in
morning business for as much time as |
may require.

The PRESIDING OFFICER. The Sen-
ator has that right.

———————

INTERNET TAXATION

Mr. ALEXANDER. Mr. President, |
was just at a luncheon with the distin-
guished chairman of the Commerce
Committee, and he wondered where |
had been in terms of the debate on the
Internet tax question. So here | am. |
am glad to have this opportunity. |
know we have been diverted to discuss
the Energy bill. But | appreciate the
leadership creating an opportunity to
debate these issues.

I thank the Senator
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As the Senator from New Hampshire
knows, who is a member of the Com-
merce Committee, and has a large in-
terest in the fastest-growing tech-
nology in America, the growth of high-
speed Internet access—the question of
how we approach, in a comprehensive
way, the regulation and taxation of
this new technology—is very impor-
tant. It is important for our economic
growth. It is important because, as we
do this, we will be making, inevitably,
major adjustments in terms of the re-
sponsibilities of State and local gov-
ernments, and we need to do it right.

That is why I am encouraged by the
fact Senator McCAIN; Senator STEVENS;
the Commerce Committee; Michael
Powell, the Chairman of the Federal
Communications Commission, all have
announced that we need to take a new
look at the Telecommunications Act of
1996 in light of the recent growth of
high-speed Internet access.

I am not happy about the fact we are
trying to solve problems that ought to
be solved comprehensively, for the long
term, on a piecemeal basis, which is ex-
actly what some are trying to do, by
turning a fairly innocuous idea—a tem-
porary timeout on State and local tax-
ation of Internet access; we are just
talking about the connection between
my computer and AOL or whoever is
providing my Internet access; that is
just a little bitty thing—they have
turned that into a debate about wheth-
er we should give a broad exemption to
the entire high-speed Internet access
industry, and make decisions now
about whether State and local govern-
ments will be able to continue to col-
lect taxes on telephone services.

One of the problems with this debate
is that everyone who stands up on op-
posite sides offers different facts and
figures and interpretations, so a Mem-
ber of the Senate who is not really
studying or following this issue closely
is easily misled.

Let me deal with four or five of the
misconceptions. First, let me talk
about what we are talking about. We
are talking about high-speed Internet
access, which was barely known to
most Members of Congress when the
1996 Telecommunications Act was en-
acted, not very well known in 1998,
when we all said—almost all of us said;
I said this—let’'s take a temporary
timeout. Let’s not allow even State
and local taxation of Internet access
until we figure out what it is.

So we did that for 2 years. We did it
then for 3 more years. Now the effort is
to not just do that permanently but to
just say: OK, this is a great new inven-
tion. Let’s just exempt the whole in-
dustry from taxation.

High-speed Internet access is now of-
fered in lots of different ways. The rea-
son it is so important is because it
means that lots of different services
may come to my home. If | am watch-
ing television through direct satellite
in my home here in the District of Co-
lumbia, there is a nice young woman
who comes on and she advertises that
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the same DirecTV satellite television |
have can also supply me with high-
speed Internet access.

Anywhere | am that | can get
DIRECTYV, which is most places in the
world, | can get high-speed Internet ac-
cess. It seems | get something in the
mail every day from my telephone
company saying they can deliver it
over the telephone line. That is DSL. |
would get something from the cable
TV, when | had that, that said: We can
deliver high-speed Internet access to
you as well. There are Internet service
providers, companies who deliver it,
such as America Online. Now we are
finding that high-speed Internet access
can be delivered by power companies.

In other words, there is no problem
with making high-speed Internet ac-
cess available to anybody in America
who has a telephone wire running to
their house or business, has an electric
wire running to their house or busi-
ness, who can put up a satellite dish or
hook into a cable television. That cov-
ers about everybody. But not every-
body has it. More Americans have it
than in any other country, which I will
get to in a minute. But this is a new
technology. A lot of people have it. In
Manassas, VA, you can buy it from
your electric power company. The
same people who provide electricity
will sell it to you for $25 a month. Most
cable systems or telephone companies
will sell it to you for $30 or $40 a
month. | get things in the mail that
offer it on an introductory basis for $10
or $15 a month.

What we are debating is whether
State and local governments can apply
the sales taxes they usually apply to
such transactions and whether they
can apply the business taxes they usu-
ally apply to such business activities.
The tax we are talking about that Ten-
nessee, New Hampshire, or Texas might
charge might be $1 a month or $2 a
month. That is what all the fuss is
about. If that were all we were talking
about, it really would not be worth
very much of the Senate’s time except
the legislation that we are being of-
fered would do much more than is ad-
vertised.

Let me begin by suggesting what it
will do or what it could do. | don’t
know why every Governor in America
and every mayor in America is not sit-
ting in the lobby right now saying to
Members of the Senate: Be careful
about what you are doing because the
way we read the latest proposal by the
distinguished chairman of the Com-
merce Committee, Senator MCCAIN,
and certainly the way we read the leg-
islation that came over from the House
that is expected to be put into con-
ference with whatever we produce, you
put at risk the money State and local
governments collect today from taxing
telephone services.

If you are sitting at home listening,
you might say: Hooray, | don’t want to
pay those taxes. Well, fine. So we take
those taxes off. In Texas, if we take off
the taxes Texas collects on telephone
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services, it is $1.7 billion a year. So if
the bill passes in the form it passed the
House or in the form it is now written
in the Senate, we might as well call
this the Texas new income tax law of
2004 or the Nashville higher local prop-
erty tax law of 2004. Because you can-
not put at risk billions of dollars of
State and local revenues and expect
those governments to continue to fully
fund universities, schools, parks, roads,
and the other things they are expected
to do.

One might say, well, let them just
cut the size of government. | could be
facetious about this, although | don’t
want to be because it is so serious.
Here is a serious analogy. | just had
lunch with the president of one of the
largest car companies in the world. We
were talking about hybrid cars, the
cars that have an electric engine in
them and an internal combustion en-
gine in them. They are reported, ac-
cording to Toyota Corporation, to get
50 miles a gallon. That is pretty good.
Gasoline is at record prices. The Mid-
dle East is in turmoil. We are getting
65 percent of our oil from around the
world, and our air is dirty. So as a Sen-
ator, | think it would be a great idea to
encourage people to use hybrid cars.

Why don’t | propose a Federal law
that stops Tennessee, New Hampshire,
Texas, and California from charging a
State tax on the sale of hybrid cars?
That would clean the air. That is a
good thing. Let’s do it. You might say:
That sounds good, but it sounds odd,
too, because you are a Federal legis-
lator. Why would you pass a hybrid car
act about State laws? If you have an
expensive idea, why don’t you do it
yourself?

The Senator from Virginia and the
Senator from Arizona have said it is
not the intention of their legislation to
keep States from continuing to tax
telephone calls, telephone services,
even if the calls are made over the
Internet. That is what was said. But
that is not what the language of the
bill does. | don’t think the Senate
should take any chance that in the
State of California we would pass a law
on such a simple item as exempting
Internet access from taxation and have
the unintended effect of costing State
and local governments up to $10 billion
a year in revenues they now collect on
telephone calls—not all telephone serv-
ices, just telephone calls.

In Florida, it is $1 billion a year. So
you might call this act, as it is now
written, the Florida income tax act of
2004, the Tennessee income tax act of
2004, the Texas income tax act of 2004,
because | don’t know what other rev-
enue base is left if that much of a sales
tax is taken away.

You might ask: Why are you saying
it would be taken away? Let’s assume
I am right about the way the law is
written. Here is what happens. | will
use the hybrid car analogy. We might
set up a two-tier tax system for cars.
Buy a hybrid car in Nashville and you
will pay zero of the Tennessee sales
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tax. Buy a regular car in Nashville and
you will pay 6, 7 percent on the cost of
the car, | believe up to a ceiling. So we
will have two tiers. That is what is
going to happen with telephone calls.

One of the exciting advantages of
this new technology is we will soon be
making regular telephone calls over
the Internet, not over the telephone
wires. They will be using telephone
wires but not in the same way. It is a
different technology. It is still a tele-
phone call but a different way of doing
it, just as with a hybrid car. Calls, as
they move to the Internet, will be free
of State and local taxation. That is
what adds up to about $10 billion a year
in State and local revenues.

That won’t happen overnight. The
Congressional Budget Office has in-
formed us that within the next 5 years,
State and local governments will lose
$3 billion of revenue. | think it will
come faster than that. Most people who
look at VOIP, voice over Internet pro-
tocol, believe it will and hope it does. |
hope it does. | think it is a great ad-
vance. But | disagree that on this bill,
we should decide the question of
whether State and local governments
must stop taxing telephone services
and start raising property taxes, or
sales taxes on food, or institute a new
income tax to make up for all or part
of the revenue you lose.

I would much rather see the Senate
Commerce Committee, over the next
year or two, consider legislation such
as that by the distinguished Presiding
Officer, which straight out says—if |
am stating it correctly—that with this
new protocol, it should be free of tax-
ation. We ought to talk about that. It
ought not be snuck into a bill.

I urge the chairman of the committee
and Senator ALLEN to accept plain
English language—just take it and
change their bill. They asked what sug-
gestions we have. | have given this to
them several times. Just say that
nothing in this legislation precludes
States from collecting taxes they are
collecting on telephone services, in-
cluding telephone calls made over the
Internet. Save that question for an-
other day. | have heard that is their in-
tention. That is not what it says.

In Alabama, that is worth up to $213
million a year; in Alaska, it is $18 mil-
lion a year; in Arizona, it is $308 mil-
lion a year; California collects $1.5 bil-
lion a year. So that is a huge cost to
State and local governments. It is 5
percent of the Tennessee State budget,
to give you an example. Senator FEIN-
STEIN says there are more than 100 cit-
ies and counties in California that esti-
mate they could lose from 5 to 15 per-
cent of their revenue. So that is one of
the four issues that could be easily cor-
rected.

Another question that has come up
quite a bit lately is the idea that sud-
denly we need more Government sub-
sidy for high-speed Internet access be-
cause the United States is falling be-
hind.

Well, my view on that is | don’t
think it is true that we do. But if it is
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true, Congress ought to pay the bill
and not send it to State and local gov-
ernments. Just as we think hybrid cars
are great and we want to give them a
subsidy—that is called picking and
choosing winners in the economic mar-
ketplace, which 1 thought conserv-
atives were not supposed to do. If we
want to do that for hybrid cars, we
should take it out of our budget and
not tell Governors and mayors to take
it out of property taxes or take it out
of the classrooms to do it. If we want
to give an advantage to high-speed
Internet access, we should pay for it.
But we ought not to pass this bill be-
cause we think we are behind in high-
speed Internet access. There is no real
evidence of that.

For example, in 2002, the United
States had the highest number of
Internet subscribers in the world, near-
ly 20 million. Eighty-eight percent of
all ZIP codes have at least one high-
speed subscriber; 29 percent of all ZIP
codes have access to five or more pro-
viders. The Pew analysis recently
showed that a quarter of Americans
have high-speed Internet access in
their home and half have it at their
workplace.

Consumers are adopting broadband,
high-speed Internet access, at a record
pace, not a slow pace. There is no
emergency in terms of people not using
this. They are adopting broadband
technology at a faster pace than CD
players. High-speed Internet access is
coming in at a faster pace than cell
phones, color TVs, and VCRs during
their development. That is according
to a report from the Department of
Commerce in 2002. Cellular phones took
6 years from their introduction to
reach 7% million subscribers. High-
speed Internet reached that in 3%
years.

High-speed Internet service providers
are increasing their investment in
broadband services. For example, be-
tween 1996 and 2001, the four largest
phone companies increased their in-
vestment in broadband technologies by
64 percent and cable companies by 68
percent.

In short, the Congressional Budget
Office told us, the Senate, in December
2003 that the broadband market is
booming. In its report to us in Decem-
ber of 2003, ‘“‘Does the Residential
Broadband Market Need Fixing?’’ the
CBO analysis also concluded that
“Nothing in the performance of the
residential broadband market suggests
that Federal subsidies for it will
produce large economic gains.”’

This is CBO. ‘“Nothing in the per-
formance of the residential broadband
market suggests that Federal subsidies
for it will produce large economic
gains.”

So, then, why are we coming with a
bill that would give more big subsidies?
I have reviewed the fact that, because
of the language in the latest proposal
by the chairman of the Commerce
Committee, up to $10 billion of State
and local tax collections on telephone
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companies are at risk. If you take that
away, that is a subsidy to a company.

You can subsidize a company in one
of two ways. You can give it some
money or you can say you don’t have
to pay taxes like everybody else does.
That is a flatout subsidy. That is not
the only subsidy. I mentioned to the
distinguished chairman, the Senator
from Arizona, that it seems to me that
insofar as my research indicates, high-
speed Internet access is a lot like eth-
anol. It is hard to find anything that
has more subsidy. According to the
Congressional Research Service, the
Congressional Budget Office identified
three programs totaling $4.8 billion in
subsidy, a Federal subsidy for pro-
moting the adoption of high-speed
Internet access. They are already in
place—$4.8 billion of Federal subsidy
for high-speed Internet access.

Established in 1996, the Tele-
communications Act provided subsidies
for schools and libraries, subsidies for
rural health care providers. The Farm
Security and Rural Investment Act of
2002 authorizes $20 million per year for
loans and grants.

Then 1 have the Alliance for Public
Technologies’ report on all of the State
and local broadband policy experi-
ments in the State. In virtually every
State in America, there is a spending
of taxpayer dollars to encourage the
spread of high-speed Internet access.

Yesterday, | used the example of
Texas. Texas set up a fund in 1995 to
spend $1.5 billion over 10 years to pro-
vide telecommunications access to
public schools, hospitals, libraries, and
institutions of higher education. Al-
most every State is doing it. So let’s
take how this works as an example.

If this bill passes—and if | am read-
ing the McCain proposal right and it
affects telephones the way | believe it
does—this is what happens in Texas to
broadband. They are spending $1.5 bil-
lion already to encourage the spread of
broadband in public institutions. Texas
also has a law put in by President Bush
when he was Governor in 1999; | think
it is a good law. By the way, | think we
ought to adopt that. | think it is ex-
actly the way to encourage perma-
nently the growth of high-speed Inter-
net access, if that is what we want to
do.

Texas, in 1999, said it is the law of
Texas that the first $25 is exempt of ev-
erything to pay for Internet access. So
that would save you maybe $1 or $2 a
month. That is what the tax would be
in Texas on high-speed Internet access.
You can get it anywhere from $20, to
$40, or $50, depending on who sells it to
you. The prices are coming down be-
cause of the competition.

So you have $1.5 billion in Texas at
least to encourage it. You have an ex-
emption for every single person in
Texas who wants to sign up. The first
$25 is already exempt.

Now here we come with our bill.
What does it do? It does a lot more
than exempt Texans from tax on Inter-
net access. First, | believe it puts at
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risk up to $1 billion of revenues in sales
taxes the State collects today on tele-
phone services. That is one.

Second, it stops Texas from col-
lecting business taxes on telephone
companies it normally would collect on
any company that does business in the
State. The definition of the latest pro-
posal by the distinguished Senator
from Arizona says we are not just talk-
ing about the hookup, Internet access
between the end user and the provider,
we are talking about the whole indus-
try. We are talking about that, that,
that, and that—in other words, all the
way through.

Let’s go back to the example of the
hybrid cars. It would be like passing a
Federal law saying you cannot collect
the State tax in Arizona or Tennessee
on the sale of a hybrid car because it is
a great new invention. Not only that,
you cannot collect a sales tax—if you
are an auto parts supplier in Ten-
nessee—you can’t collect a tax there.
And if they brought steel to the auto
parts supplier, you cannot collect a tax
there.

None of us like to pay taxes, but
when we lower State and local taxes
here, we are inevitably raising State
and local taxes there. Lowering taxes
in this amount of money by direction
from Washington, DC, inevitably
makes this the Higher Sales Tax Act of
2004, the Higher Local Property Tax
Act of 2004 because every mayor and
every Governor is going to be scram-
bling to figure out: We lost all this rev-
enue because the Congress in its wis-
dom had the idea to give a big subsidy
to the high-speed Internet access busi-
ness, and we are going to have to find
a way to pay for the schools, to keep
from raising tuition so much, to pay
for health care, and to open the parks.
So we are going to have to close them,
cut them back, or raise the sales tax on
food and raise the property tax. That is
why we usually leave those matters to
mayors and Governors and do not do it
from here.

We are all for home ownership, but
we do not pass a Federal law to lower
property taxes. We all want our cor-
porations to stay in the United States,
and we do not want them to have high
local taxes any more than high Federal
taxes, but we do not pass a Federal law
lowering the local corporate income
tax.

That is why | am perplexed by this
bill. The idea that by adding a subsidy
we would encourage the use of high-
speed Internet access when it is al-
ready, according to the New York
Times last week, the fastest growing
technology in America, when already it
is being accepted more rapidly than
VCR and all these other innovations |
do not agree with. The idea that it
needs more taxpayer support | do not
agree with.

Let’s throw that item completely out
the window and say if we do believe it
needs a subsidy, then why do we send
the bill to State and local govern-
ments? We promised not to do that.
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Mr. President, 300 Republicans stood
over on the steps of the Capitol in late
September 1994 and said: No money, no
mandates. If we break our promise,
throw us out.

I thought we were the party on this
side of the aisle of no Federal unfunded
mandates. That was a big movement
back then. Everybody got fired up
about it. | heard it. I was running
around the country trying to offer my-
self for higher office, which the people
rejected. | know the great Contract
with America was no more unfunded
mandates. | remember Senator Dole
saying when he was majority leader
the first act on the part of the Senate
was no more unfunded mandates. In
fact, this unfunded mandate might be
so large that according to CBO’s letter
to us, they cannot calculate how much
it will be, although they know it is
enough to make it an unfunded Federal
mandate.

Why would we do that? Why don’t we
do what Texas did? Texas did a very di-
rect thing. They said the first $25 you
pay every month is exempt from State
and local taxes. It could be $30, it could
be $35, it could be $40. Then we won’t
have any argument about definition.
We would not have to worry about
whether we were subsidizing companies
instead of consumers, and we would ac-
tually be giving a benefit to the indi-
vidual American—maybe there will be
100 million of them 1 day—who sub-
scribe to high-speed Internet access,
and we say no State and local taxes at
all, none on you.

The States have asked us to do that,
and we have not done it. | don’t know
why. That also is an unfunded man-
date, but it is not much money. The
way we are doing it is a lot of money.
It is at least hundreds of millions of
State dollars a year, and the way this
latest bill is written, it could be bil-
lions a year of State and local reve-
nues.

I thought the National Governors As-
sociation letter was thoughtful and re-
spectful and acknowledged the hard
work all sides have done on this issue.
That is why it is such a hard issue,
maybe, because it ought to be easy. It
ought to be a small amount of money
and a fairly simple issue. But it has
been written into a complex issue with
the possibility that it might run a
Mack truck through State and local
budgets.

The National Governors Association
yesterday suggested the proposal by
the Senator from Arizona falls short of
their hope of balancing the interests of
State sovereignty and State responsi-
bility with the desire for keeping high-
speed Internet access free of excessive
taxation. They talked about the spe-
cific issues | suggested in my letter to
the chairman earlier this week and
that formed the basis for amendments
I have filed.

One, the definition. Instead of using
the definition of the original morato-
rium in 1998, the one we all agreed to in
1998 and 2000, instead of saying let’s do
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that permanently or do that again,
they have cooked up a new definition.
This definition is the one that runs the
risk of costing State and local govern-
ments so much. That is one.

Second, the language—and this may
be inadvertent and if it is, maybe | can
ask the Senator from Arizona if there
is a way we can agree on how to fix it.
If we agree we do not intend to keep
States from continuing to collect State
and local taxes on telephone services,
even telephone calls made over the
Internet, then we ought to get that
issue off the table, and surely we can
find somebody who can write that in a
sentence to which we can all agree.

Then there is the term. | applaud the
leadership of those Senators on the
Commerce Committee who want to ad-
dress this issue. | think if we go 4
years, which is better than permanent,
but if we go 3 or 4 years, we run the
risk of freezing into the law provisions
that will be much harder for the Com-
merce Committee and the full Senate
to change. Then there is the question
of the so-called grandfather act which
allows States already collecting taxes
to keep doing that.

Those are all the issues we have here.
One is the definition, one is telephone,
one is term, and one is grandfather.
That is tantalizingly close, it would
seem to me, but the one that makes
the most difference is the definition,
which means for the first time, States
will not be allowed to apply business
taxes to the high-speed Internet indus-
try in the same way they normally
would other businesses for the first
time. They are not collecting these
taxes.

The other issue is the language, we
believe, in the latest draft and cer-
tainly the language in the House bill
runs the substantial risk of over time
costing the States up to $10 billion a
year in sales taxes, and the House bill
another $7 billion in business taxes now
collected on telephone services.

I do not want to overstate that point.
That is not going to happen tomorrow.
It is going to gradually happen as tele-
phone calls are made over the Internet.

So that would be my hope since we
have narrowed it down to that, and one
of them may not be an issue at all, but
that is pretty close. I do not know
much more that | can say about it ex-
cept—well, | can say a whole lot more
about it. | have stacks of stuff and I
will be glad to stick around and talk
about it if anybody wants to. | do have
the hearing I am expected to chair at 3,
but | would say to the distinguished
chairman from Arizona that | hope he
understands | am not persisting in this
just for the purpose of being obstinate.
| feel very deeply, from my background
as Governor, that it is important for us
to respect the ability of State and local
governments to fund their programs.

Since | left the Governor’s office in
Tennessee in 1987, Federal funding for
education has gone from 50 cents out of
every dollar to 40 cents. Most of that
has gone to higher education. Our
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chances for job growth and a high
standard of living depend to a great ex-
tent on the ability of State and local
governments to properly fund colleges
and universities and create schools our
children can attend.

Any time we take away resources
from State and local governments, that
does not sound like the Republican
Party. President Reagan was giving re-
sources to State and local govern-
ments. President Eisenhower was giv-
ing resources to State and local gov-
ernments. Last year, we sent a welfare
check to State and local governments
of $20 billion, and this year we are talk-
ing about taking back up to at least $10
billion a year. That is my objection.

We could have a separate debate
about whether the subsidy is warranted
and, if it is, well, we could pay for it
from here. But surely we would not
send the bill to State and local govern-
ments.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | look
forward to discussions with the Sen-
ator from Tennessee and the Senator
from Delaware. As they know, we have
a meeting with Secretary Rumsfeld in
407 in about 20 minutes, and we are
going to go back on the bill at 4. |
would be glad to have discussions.
Meanwhile, | hope there would be some
amendments proposed by the oppo-
nents of the legislation, and we could
dispose of them as we did yesterday
with the Senator from Texas, who
came forward with an amendment and
we debated it. Unfortunately, neither
the Senator from Tennessee, nor the
Senator from Delaware, nor the Sen-
ator from Ohio have chosen to do so.

Usually, 1 like to do business by
amendments, debates, and votes. That
is the way we usually like to move for-
ward legislatively.

I look forward to that opportunity
and also engaging in any discussions
which the Senator would like. | want
to assure him | am very confident in
the sincerity of his views on this issue
and his commitment to the issue. | un-
derstand his background as a very suc-
cessful Governor of the great State of
Tennessee which gives him a perspec-
tive for which | am greatly appre-
ciative.

We are still in morning business?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. McCAIN. | ask unanimous con-
sent that | be allowed to finish my
statement, which | hope will be done
by 2:55. If not, | ask unanimous consent
to finish my complete statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE FEDERAL ELECTION
COMMISSION CHAIRMAN MUST GO

Mr. McCAIN. Mr. President, | was in
Arizona recently, and by chance |
watched C-SPAN airing the Federal
Election Commission hearing on the
issue of 527s. Let me assure my col-
leagues, it was both eye opening and
appalling.
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Once in a while, we have a public de-
bate in Washington that serves as a
perfect metaphor for the cynical way
in which business is sometimes done
here. The argument over whether and
when the Federal Election Commission
should regulate new soft money fund-
raising groups provides us with one of
those moments. In it, we can see how
badly our election watchdog has served
the public and the urgent need to fix it.

The Chairman of the Federal Elec-
tion Commission, Bradley Smith,
claims apparently some moral superi-
ority on the issue of 527s because as a
Republican he stands in opposition to
the Republican Party’s effort to ensure
527 groups comply with the law. While
some may look upon his views as prin-
ciples, | can only conclude that they
again illustrate the same unfitness to
serve on the Federal Election Commis-
sion he has shown since he was ap-
pointed 5 years ago.

Despite claims that his contempt for
the Federal elections laws was merely
that of an academic commentator and
that he would uphold the laws as
passed by Congress if confirmed, Mr.
Smith has made no secret since arriv-
ing at the FEC of his disdain for the
Federal Election Campaign Act of 1974,
as well as the Bipartisan Campaign Re-
form Act of 2002. He has done so once
again in the pending rulemaking.

Even after the Supreme Court deci-
sion in McConnell v. FEC, Mr. Smith
has gone out of his way to criticize the
Court’s decision and the law he is sup-
posed to enforce. In one public speech
he said:

Now and then the Supreme Court issues a
decision that cries out to the public, “We do
not know what we are doing.”” McConnell is
such a decision.

Further evidence of Mr. Smith’s
predilection can be found in an article
in the May 3 edition of National Re-
view in which he writes:

Campaign reform passed Congress and was
upheld by the Supreme Court because groups
hostile to freedom spent hundreds of millions
of dollars to create an intellectual climate in
which free political participation was viewed
as a threat to democracy.

This is perhaps the most inflam-
matory and inappropriate comment |
have ever seen by an individual who is
supposed to be enforcing existing law,
affirmed in its constitutionality by the
Supreme Court of the United States of
America. To assert that proreform
groups had somehow brainwashed Con-
gress and the Supreme Court is simply
pathetic and solidifies my belief that
Mr. Smith cannot administer our cam-
paign finance laws in good faith be-
cause he is incapable of putting his
sworn duties above his personal opin-
ion.

By the way, his treatment of Mr.
Nobel, a witness before the FEC, was as
bullying and as cowardly as | have ever
seen anyone conduct themselves in our
Nation’s Capital and clearly was an
abuse of his authority as Chairman of
the Commission.

Mr. Smith’s views on the constitu-
tionality of the Nation’s campaign fi-
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nance laws have been repeatedly re-
jected by the Supreme Court. Mr.
Smith was dead wrong in his views
that the Federal Election Campaign
Act and its restrictions on contribu-
tions were unconstitutional, and Mr.
Smith was dead wrong in his views
that BCRA was unconstitutional. Mr.
Smith seems to be incapable of accept-
ing the fact that the Supreme Court of
the United States, not Mr. Smith, is
the last word on the constitutionality
of campaign laws and that it is his job
as an FEC Commissioner to carry out,
not thwart, the Supreme Court’s man-
date.

I do not deny that Mr. Smith is enti-
tled to his personal views on the issue
of regulating 527s. I am saying, how-
ever, that he is failing to fulfill his du-
ties as the chairman of a Federal agen-
cy and one who is sworn to uphold and
enforce the law. Just as we would not
tolerate the appointment of a pacifist
to be Chairman of the Joint Chiefs of
Staff or the Director of the FBI who
believes the whole Penal Code should
be null and void, so we should not ac-
cept a Chairman of the FEC who op-
poses campaign laws upheld as con-
stitutional by the U.S. Supreme Court.

Knowing of his opposition to the laws
he was sworn to uphold, | cannot fath-
om why Mr. Smith would have even ac-
cepted his current position in the first
place, certainly now that the Supreme
Court has proven him wrong and
upheld the constitutionality of a law
that he stated was ‘‘clearly unconstitu-
tional.”” It makes no sense. It makes no
sense for him to be charged with en-
forcing a law he so publicly opposes on
policy and legal grounds.

I know if | were in Mr. Smith’s shoes,
I would do the honorable thing and re-
sign if | was so determined to carry on
a crusade against Federal regulation of
campaign finance. | would leave the
FEC position to be filled by someone
who believed in the job.

If any of my colleagues think | am
exaggerating about these FEC hear-
ings, by the way, they should get a
tape from C-SPAN and look at it them-
selves. It was shocking.

One very troubling aspect of the
hearings was the way in which some
Commissioners and antireform wit-
nesses joined in a chorus of complaint
that ‘“no one knew what Congress in-
tended to do’” when it passed FECA in
1974 and BCRA in 2002.

One witness testified that it took
Congress 7 years to figure out what to
do about soft money. | am somewhat
amazed by such a statement because
anyone who was in Washington during
those 7 years knows that the main
component of our bill—from the very
beginning—was a ban on soft money.
You can’t get much more definitive
than a ban. What did take 7 years was
convincing our opponents to allow a
vote on the measure, and when we fi-
nally got our vote, we had clear ma-
jorities in both Houses.

Some of the lawyers who testified
that no one knows what Congress in-
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tended to do in these bills were the
very same lawyers who spent years
urging Members to vote against BCRA,
and argued its unconstitutionality be-
fore the Supreme Court. Give me a
break. As witnesses to Congressional
intent, they have zero credibility. Let
me be clear on this: Senator FEINGOLD
and | repeatedly told the FEC exactly
what we intended to accomplish with
our legislation, and the legislative his-
tory of FECA from 1974 is equally as
clear. The only confusion in this area
has been with the FEC itself and those
Commissioners who just simply didn’t
like the actions taken by Congress.

The Commission’s hearings centered
on the issue of regulation of so-called
‘5627 groups’” that are raising and
spending millions of dollars in soft
money in the current presidential elec-
tion. These groups readily admit that
their intended purpose is to influence
the outcome of Federal elections.
FECA has long required these groups
to register as Federal political com-
mittees and comply with Federal cam-
paign finance limits. Unfortunately,
because the FEC has misinterpreted
and undermined the law, we find our-
selves in this unenforced regulatory
limbo today. The 1974 law requires that
any group with a “major purpose” of
influencing a Federal election, and
which spends more than $1,000 doing so,
must use the same limited hard money
contributions as the political parties
and the candidates themselves. In re-
cent years though, the FEC slouched
into the feckless and unjustified posi-
tion of not enforcing the law in the
case of groups which avoided the
““magic words’ of ‘“‘express advocacy’’
but were set up and operated to influ-
ence Federal elections. Then, in
McConnell, the Supreme Court itself
made clear what many of us already
knew—that the Constitution did not
require an ‘‘express advocacy’ stand-
ard, and that such a standard is ‘‘func-
tionally meaningless.”” That's the
words of The United States Supreme
Court.

But here we are, with these groups
openly flouting the law and openly
spending soft money for the express
purpose of influencing the presidential
election while the FEC sits on its
hands once again. Like the emperor
with no clothes, those Commissioners
just do not know what to do now that
the Supreme Court has removed their
‘“‘express advocacy is required by the
Constitution” rationale for failing to
regulate political activity by the 527
political organizations. As a result,
these organizations remain busy solic-
iting and spending millions for the
avowed purpose of influencing Federal
elections.

That the FEC’s lack of action under-
mines the law isn’t just my opinion.
The Supreme Court confirmed this in
its recent decision upholding the soft
money ban. In McConnell v. FEC, the
Supreme Court stated, in no uncertain
terms, how we ended up in the soft
money crisis to begin with. The Jus-
tices placed the blame squarely at the
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doors of the FEC, concluding that the
agency had eroded the prohibitions on
union and corporate spending, and the
limits on individual contributions
through years of bad rulings and
rulemakings, including its formulas for
allocation of party expenses between
Federal and non-Federal accounts. Re-
garding the allocation regulations for
parties, the Supreme Court stated in
McConnell that the FEC had ‘‘sub-
verted” the law, issued regulations
that “‘permitted more than Congress

. had ever intended”’, and ‘“‘invited
widespread circumvention of FECA’s
limits on contributions.”” That is a
damning indictment of the behavior
and performance of the Federal Elec-
tions Commission.

Based on the recent hearings, it
seems entirely possible that the FEC
will once again abdicate its statutory
responsibilities and refuse to end this
new soft money scheme—or at least
put off any action until the Presi-
dential election is over. In fact, FFC
Vice-chair Ellen Weintraub recently
opposed a rulemaking on 527 activity
saying that:

At this stage in the election cycle, it is un-
precedented for the FEC to contemplate
changes to the very definitions of terms as
fundamental as ‘“‘expenditure’” and ‘“‘political
committee” . . . sowing uncertainty during
an election year.

Ms. Weintraub further stated:

I will not be rushed to make hasty deci-
sions, with far-reaching implications, at the
behest of those who see in our hurried action
their short-term political gain.

Ms. Weintraub has no business look-
ing at the election calendar. That is
none of her business. What is her busi-
ness is to enforce existing law accord-
ing to the law in the U.S. Supreme
Court upholding its constitutionality.
It should not matter to Ms. Weintraub
whether we are in an even numbered
year, an odd numbered year, fall,
spring, winter, or summer. This is an
incredible statement as to how politics
affects a Federal commission that is
supposed to rule on laws, not on polit-
ical campaigns.

Of course, it is not that complicated.
All the FEC needs to do now is simply
enforce existing Federal law as written
by Congress in 1974 and interpreted by
the Supreme Court in a number of
cases, including the McConnell case. It
defies the whole purpose of the FEC, to
say it should not properly enforce the
law in the middle of an election year
because such enforcement might affect
that election. We want the law en-
forced. 1 have never heard of a regu-
latory agency that has any reference
whatsoever to political campaigns.

The fact the FEC has neglected to
properly enforce the law correctly in
the past is not a reason or justification
for the Commission to continue failing
to properly enforce the law, now that
the Supreme Court has made clear the
FEC was wrong. If the FEC fails to act
now, the FEC will simply be treading
the same destructive path it has fol-
lowed for a generation.
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We know systemic campaign finance
abuses have usually begun when one
political party decides to push the en-
velope and the FEC declines to act,
leading the other party to adopt the
same illegal tactics. In 1988, one party
invented the use of soft money to pro-
mote their Presidential campaign,
evading campaign finance rules. The
Commission let them get away with
this. This is well documented. The
other party followed.

In 1996, the soft money scheme was
raised to an art form and the Commis-
sion did nothing. You have to ask
whether the Commission has learned
anything about the consequences of its
failure to properly enforce the law. His-
tory proves it is imperative that the
Commission act now. If it does not, we
can rest assured both parties will soon
be trying to out-raise each other in
this venue, and a whole new soft money
scheme will have blossomed.

By the way, the reality is if these
soft money 527s are allowed to stand—
they are now, we know, largely funded
by Democrats. Who in the world
doesn’t understand if you allow this to
stand, then the Republicans will do the
same thing, and understandably so?
Just as in 1988 one party was allowed to
do it, so the other party was able to as
well.

Much of the controversy at the Com-
mission has been ginned up by an art-
fully crafted misinformation campaign
designed to persuade the nonprofit
community—the 501(c)s—that any FEC
action to rein in 527s would have the
unintended consequence of limiting
their own advocacy efforts. It is true
certain campaign finance rules for
spending by nonprofits are different
than they are for political groups like
527s. There is no immediate campaign
finance regulatory problem with the
501(c) groups. | repeat, there is no im-
mediate campaign finance regulatory
problem with the 501(c) groups as there
is with the 527 groups, and no need—no
need to address 501(c) groups in this
rulemaking.

Some have suggested the agency do
what Congress did when it passed
BCRA: Issue a ruling but make the
change effective after the election.

What these critics fail to recognize,
however, is that Congress was creating
an entirely new set of election rules in
BCRA. AIll that is required here is for
the FEC to properly enforce law that
has been on the books for 30 years, and
to abandon its wrong interpretations of
the law as made clear in the McConnell
decision. To issue new regulations now
and make them effective after the 2004
election would be for the FEC to say
that ‘“‘we know the law has been wrong-
ly interpreted for years but we are
going to allow that to continue for the
rest of this year, and then next year,
we will start interpreting that law cor-
rectly.” This is simply not rational and
it is an abdication of their responsibil-
ities.

Finally, it is essential that the FEC
act quickly to fix its absurd allocation
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rules, which govern the mix of soft and
hard money a political committee can
spend when it is supporting both State
and Federal candidates. It is clear that
a number of the current crop of 527s
exist only to defeat President Bush.
But through the absurd FEC allocation
formulas, if these same entities also
claim to be working in state elections,
they could use soft money for 98 per-
cent of their expenditures—a complete
end-run around the soft money ban in
Federal races.

Despite all the evidence, I am still
hopeful the Commissioners will sum-
mon the political will to do the right
thing now. There are some commis-
sioners who want to do the right thing.
I want them to step forward and do it.
But even if they do, the agency’s struc-
tural problems will be the same as they
ever were. By unfortunate custom,
three Republicans and three Democrats
are chosen by their party leadership,
usually with the express purpose of
protecting their party’s interests, rath-
er than enforcing the law. It takes four
votes for the Commission to take ac-
tion—a requirement that has been a
recipe for deadlock and bipartisan col-
lusion and gave birth to the soft money
problem we’re trying to put behind us.

Last month | testified before the
Senate Rules Committee on the issue
of 527s. During my testimony | stated
that one of the problems the FEC faces
today is that some Commissioners, and
in particular Chairman Smith, refuse
to accept the Supreme Court’s conclu-
sions in the area of campaign financ-
ing. A decision by the FEC to abdicate
its responsibility at this politically in-
convenient moment will only provide
further evidence that it is time to start
over. If the Commission has become
too hopelessly politicized to do its job,
then we must replace it with an agency
that will.

The FEC’s current difficulty in deal-
ing with an issue as straightforward as
these 527 organizations spending soft
money to influence the 2004 Federal
elections, and the 3-3 ties at the Com-
mission when it recently considered an
advisory opinion on this issue, are only
the most recent examples of the need
for fundamental FEC reform. With my
fellow BCRA sponsors, | have intro-
duced legislation that would scrap the
FEC and start over, using a new orga-
nizational structure and administra-
tive law judges to avoid deadlocks and
take some of the politics out of the
process. Whether we adopt this or some
other basic reform, it is time for a
watchdog with some bite.

| thank the President for his patience
as | ran over the previously agreed-to
time.

This is a very serious issue. We are
not going to give up on it. We didn’t
work for 7 years to get campaign fi-
nance reform done and upheld by the
U.S. Supreme Court to have a group of
six people down there who are so politi-
cized that they refuse to enforce a law
which was passed by this Congress in
overwhelming numbers, finally, and
upheld by the U.S. Supreme Court.
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I want to tell them and all of those
other people | watched on CSPAN who
are trying to undermine this law that
we will not let you get away with it.
American politics and the political
process is too sacred for me to allow
these stooges of special interests
around this town to prevail and pre-
vent us from restoring faith and con-
fidence in the American people and
their electoral system.

Again, | appreciate the patience of
the Presiding Officer.

| yield the floor.

———

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until 4 p.m.

Thereupon, the Senate, at 3:04 p.m.,
recessed until 4 p.m. and reassembled
when called to order by the Presiding
Officer (Mr. CORNYN).

———

INTERNET TAX
NONDISCRIMINATION ACT

The PRESIDING OFFICER. The Sen-
ate will resume consideration of S. 150.

Mr. REID. | suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, |1 ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ANOTHER WEEK, ANOTHER CLOTURE VOTE

Mr. BYRD. Mr. President, our coun-
try is facing record budget and trade
deficits. We are in a war of our Presi-
dent’s choosing that is not, to put it
mildly, going as well as had been ex-
pected. Millions of Americans are with-
out health care and millions more
worry about the security of their jobs.

These are troubled times and many
issues clamor for the attention of the
Senate. Yet what is the response of the
Senate, the world’s greatest delibera-
tive body? Are we debating strategies
to quell the violence in Iraq and bring
our soldiers home? No. Are we consid-
ering plans to shore up Social Security
and Medicare? No. Is the Senate delib-
erating on how to make America’s
workforce more competitive? No. Is the
Senate grappling with reauthorizing
welfare reform or the highway bill? No.

This great deliberative body which
was forged by the Founding Fathers in
the Great Compromise of July 16, 1787,
has become a factory that manufac-
tures sound-bite votes that make great
fodder for 30-second political ads but
which do very little to address the
many challenges facing this country. If
this continues, | fear that the Senate
will be little more than an insignifi-
cant arm of the political parties, and
we may as well lower the flag that flies
over this Capitol and wave the white
flag of surrender in its place.

The
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Have we lost the will to legislate? Is
the current leadership afraid to allow
the Senate to work its will? The Re-
publican leadership seems to feel that
their slim majority gives them a blank
check to impose their exclusive agen-
da. Let me be clear. It does not. The
Senate, by its very existence, embodies
a core tenet in American democracy;
namely, the principle that the minor-
ity—the minority, the Democrats as of
now, the minority—has rights. The Re-
publican leadership is fast making the
committee process a thing of the past.
Furthermore, the leadership has done
everything in its power to prevent
Democratic Senators from getting
votes on their amendments.

The United States is faced with a
trade deficit that has mushroomed to
an all-time high for the third year in a
row. Adding to that unfortunate situa-
tion, in August 2002, the World Trade
Organization authorized the European
Union to impose up to $4 billion in
trade sanctions against the United
States if provisions of the Tax Code
were not repealed. How about that?

The distinguish Republican leader
brought up the Foreign Sales Corpora-
tion legislation to address this situa-
tion only after the sanctions were in
place. After votes on only two amend-
ments, the majority wanted to shut
down the amendment process—shut it
down. Many reasons were given, but
the truth is that they did not want to
vote on an amendment dealing with
overtime rules for American workers.
Yes, the American workers. While
American companies are losing their
competitive edge, the ‘““my way or the
highway’’ approach of the leadership
has delayed a final resolution on this
bill.

In the past, cloture was a rarely used
procedural tool. When | came to this
Senate, it was rarely used—only once
in a while. Not so today. Cloture is rou-
tinely filed in an attempt to limit non-
germane amendments. Instead of the
phrase, ““another day, another dollar,”
the Senate operates in an atmosphere
of ‘“‘another week, another cloture
vote.”’

Last November, we had three cloture
votes in one day. What great hopes the
leadership must have had for the first
two votes to schedule three in a row.
How can such a move be seen as any-
thing more than political
scorekeeping?

This Senate has spent an extraor-
dinary amount of time and energy and
effort on President Bush’s judicial
nominees. In fact, last November the
Senate set aside the VA-HUD appro-
priations bill to hold an overnight mar-
athon stunt—something to watch in-
deed, something to watch. What a
sham. The majority actually set aside
substantive legislation to conduct a
circus—a circus—on the floor of the
Senate.

The VA-HUD appropriations bill was
never completed. Instead, it was rolled
into the Omnibus appropriations bill,
as has become the unfortunate custom
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in recent years. We have had 17 cloture
votes on 6 controversial and problem-
atic nominees. The response of the Re-
publican leadership and the adminis-
tration has not been to address the fun-
damental underlying concerns raised
by various Senators. Oh, no, no nego-
tiation. Instead, they choose the course
of holding cloture vote after cloture
vote and then bash Democratic Sen-
ators as obstructionist. And just for
good measure, the President, who has
had 96 percent of his judges confirmed,
moved two of these divisive nominees
on to the bench in recess appoint-
ments.

Now, | do not pretend that the con-
flict over judicial nominees began in
this Senate or with the President, but
I will state that this Senate leadership
and this President have worked in con-
cert to further politicize the process by
which we select members of the judici-
ary.

And it is not just with judicial nomi-
nees that the Republican leadership is
doing the White House’s bidding. The
Republican leadership is controlled by
this White House—controlled by this
White House. Rather than have a legis-
lative branch which crafts a bill and
then sends it to the President to sign
or veto, this Republican leadership in
the Senate and in the House has al-
lowed this President to control both
ends of Pennsylvania Avenue.

During the conference on the Omni-
bus appropriations bill, the Republican
majority allowed this White House to
assert itself and put in provisions that
had been rejected by one or both
Houses. Specifically, the provision to
allow increased concentration of media
ownership had been rejected by both
the House and the Senate. However, it
was included in the bill at the behest of
the White House. Shameful. Yes,
shameful.

The House and the Senate were both
on record as opposing overtime regula-
tions proposed by the Bush administra-
tion. Nevertheless, at the urging of the
Bush White House, language to block
implementation of these regulations
was dropped from the conference re-
port—dropped from the conference re-
port.

Another example of allowing the
Bush White House to dictate the legis-
lation produced by the Congress is the
highway bill. Here is a bill that is im-
portant to every State and every per-
son in the Union. Every Senator’s
State will benefit from this bill. The
transportation bills passed the House
and the Senate by wide bipartisan ma-
jorities, majorities that could easily
override a veto. Yet we are stalled be-
cause the Bush White House is demand-
ing that the cost of the highway bill be
significantly lower than what was
passed by both Houses of Congress.

This White House, under the Bush ad-
ministration, has threatened a veto if
the cost of the bill is over its chosen
number. What is meant by “its’’?
Under the White House’s chosen num-
ber. Big daddy down at the White
House, big daddy.
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And what is the reaction of the Sen-
ate leadership to such an outrageous,
outrageous, outrageous demand? Did
the Senate stand its ground? No. The
White House offers a disapproving nod
and the Senate leaders scurry like
mice, taking the offensive proposal off
the table.

It was not always like this. There
was a time when the Senate was an
independent body, not the errand boy
of the White House. It was not always
like that. It was not always that the
executive branch effectively dictated
what provisions the Congress included
in conference reports. No, this is not
how the Senate is supposed to work.

The Senate is like a broken bone
today. Left untreated, we risk that this
body will be permanently weakened,
never again able to do the work and
bear the load for which it was designed.

| say that we must set the Senate
back on course and allow it to knit
back together. The current path is
reckless, unsustainable, and unwise.

The record of this Senate is abysmal.
Time after time, on issues such as med-
ical malpractice, asbestos reform, and
many others, the Republican leader-
ship has abandoned the committee
process of the Senate to bring partisan,
divisive bills to the floor to make a po-
litical statement and to score political
points with supporters.

One might dismiss the polarization of
this body as a product of the Senate
being so closely divided. But this lead-
ership has allowed external forces—
most notably pressure from the White
House—to seep into the dealings of the
Senate.

Is the leadership unaware that the
Constitution has separate articles for
the legislative and the executive
branches? This is the Constitution. |
hold it in my hand. It has separate ti-
tles for the executive and the legisla-
tive branches, does it not, Mr. McCAIN,
my friend from Arizona? Separate ti-
tles. What branch does it mention
first? Not the executive branch. No,
not the executive branch. No, it men-
tions first the people’s branch and then
the executive branch and then the judi-
cial branch.

What has become of civility in this
branch? That is a great question. One
could spend a day talking about that.
What has become of civility, old-fash-
ioned civility? What has become of
comity? What has become of comity in
this branch? It used to be unheard of
for Senate leaders to seek an active
role against each other in campaigns.
That time has apparently gone. Has
honor gone, too? Who cares about
honor when a Senate seat might be
gained? When did party labels become
more important than honor and the
power of ideas?

Gone are the days in which there was
genuine debate. Gone are the days
when Senators listened to the give and
take of the discussion to learn about
an issue. And sadly, many of the votes
that we take have a predetermined out-
come. Yet they are brought to the
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floor—and this goes for both sides of
the aisle—to try to get Senators on
record as voting for and against such-
and-such.

Bills are brought to the floor.
Amendments are offered to create a
public record that can be touted or at-
tacked come campaign season. In all
this sound bite and fury, the losers are
the people, the people out there who
are watching through those electronic
lenses. They are the losers. The losers
are the people whom we represent, the
people who send us to this body to act
in their best interests, not to squabble
and point fingers like petulant chil-
dren.

That is where all of these shenani-
gans play out, in front of the American
people—people who need affordable
health care or help putting their chil-
dren through college, people who are
afraid that their jobs will be sent over-
seas or that they will lose the pay and
the benefits they have worked hard to
secure, people on Medicare, people on
Social Security, people who worry
about whether Medicare and Social Se-
curity will be there when it is time for
them to retire, people who have sent
their sons and daughters to fight in the
hot sands of the Middle East halfway
around the world and who are afraid
that their sons and daughters may not
come home.

I have served in this Chamber for
more than four decades. Times have
changed. The world has changed. But
our responsibilities and our duties,
may | say to the distinguished Senator
from Oregon, Mr. SMITH—who always is
so nice to his colleagues, always has a
smile. | like him. He is always a gen-
tleman. What better can be said about
one? Our responsibilities and our duties
as Senators have not changed, may I
say to my friend, Mr. SMITH.

Long after the campaign of this No-
vember or the campaigns of many No-
vembers to come, each Senator in this
body will look back at the content of
his or her career and judge whether
they made our country a better place.
The people send us here to do a job.
They do not send us here to play with
their lives or their children’s lives or
to score political points.

It is difficult in this world of instant
gratification to think beyond the mo-
ment, to think beyond the immediate,
but we should all pause for a moment
and reflect on the Senate.

The Senate is an institution that re-
lies on precedent. What kind of prece-
dent is being set here?

In my many years in this body, I
have spent approximately two-thirds of
my time in the majority and one-third
in the minority. The majority is bet-
ter, by the way. | would say to the Re-
publican leadership that it is unlikely
that they will always be in the major-
ity. There will come a time when they
may appreciate once again the rights
afforded to the minority. We all need
to spend a little time thinking about
how it may feel once again to be in the
other guy’s shoes, and about what our
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silly, silly, little selfish games are
doing to the soul of this Senate.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized.

Mr. SMITH. Mr. President, | am
going to yield to the Senator from Ar-
kansas, and | hope to speak after him.

Briefly, | wonder if the Senator from
West Virginia would permit me to
thank him for his kind words. | have
heard Senator BYRD many times speak
about his mother. In hearing his speech
today, from a statesman such as he, he
is uniquely qualified to remind us Sen-
ators as to our institutional responsi-
bility and the importance of remem-
bering civility.

I remember when my mother used to
say: ‘““Gordy, the best way to ruin a
good story is to hear the other side.” |
have remembered so much else that she
taught me while she was alive about
treating others as | would like to be
treated. | appreciate Senator BYRD’s ci-
vility on every occasion on which |
have ever dealt with him. We don’t
vote much the same, but I will tell you,
we both care about coal miners, we
both care about timbermen, or lumber-
men, we care about people who love the
land. In all of my dealings with him, he
has always been civil and set that ex-
ample.

For that, | publicly express my ap-
preciation and thank you, sir, for your
kind words.

Mr. BYRD. Mr. President, the Sen-
ator from Oregon, as | have already in-
dicated, is a gentleman. | think—in
fact 1 know—that if all Senators ac-
corded to their fellow Senators and fel-
low men and women the graciousness
that he accords us, not only the Senate
but the Nation would be a better place
in which to live. | like him. | like him
for what he is, for what he appears to
be. As | said earlier, he is a gentleman.

There seems to be, as | have found,
something bigger and better than a po-
litical party. His political party does
not seem to be the end-all, not the be-
ginning of everything. He seems to be
something even bigger and better than
his political party. | appreciate that, |
commend him for that, and | wish in
many ways that | could be the man
that he is. | remember those lines,
“You are a better man than | am,
Gunga Din.” The Senator from Oregon
sets a fine example. | thank him for
that.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arkansas is recognized.

Mr. PRYOR. Mr. President, | notice
that today we have a number of school-
children watching the proceedings. It is
always great to have people here
watching in on us and watching what
we do and hopefully keeping us ac-
countable. | hope they realize and ap-
preciate the greatness of the Senator
from West Virginia and his wisdom and
counsel. | hope they also will recall the
teaching in the Bible about respecting
your elders. | can say that there is no
Senator in this body that we, the body,
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have more respect for than the Senator
from West Virginia. So we thank him
for those comments.

———

HONORING OUR ARMED FORCES

Mr. PRYOR. Mr. President, today |
rise to talk about the ongoing war in
Iraq, but more importantly to recog-
nize a few of those soldiers who some-
times get lost in the mounting rolls of
casualty listings and to speak to the
reality of war as seen through the eyes
of a State that has a long tradition of
sending young men and women onto
the battlefield.

I have been in every county in my
State many times, and | cannot think
of one county in Arkansas that does
not have some sort of war memorial. In
fact, most of those are at the county
courthouse. In fact, War Memorial Sta-
dium is in Little Rock; it is where the
Razorbacks play their games. You can
go all over the State and see memorials
to men and women who have served
and died in World War |, World War 11,
the Korean War, Vietnam, and now we
are adding memorials for those who
have died in Iraq. In fact, in some parts
of Arkansas, you can visit the graves of
Revolutionary War soldiers who actu-
ally—even though Arkansas wasn’t
even a State or a territory during that
time, we have taken those graves, hon-
ored them, and we are proud that they
migrated to the area known as Arkan-
sas. We feel connected to the Revolu-
tionary War through them.

Sometimes it is easy to feel discon-
nected from the war effort. Even
though there is 24-hour news coverage
dominated by visions of our men and
women in uniform fighting for freedom
in Iraq, the pictures, words, and stories
can have a numbing effect. We start
paying attention to other matters, and
we try to live our daily lives and try to
put the echoes of war in the back-
ground. But sometimes all it takes is
one event to snap us back, to grab our
attention and make us more attuned to
the conflict we face.

The tragic events in lIraq in April
have brought with it 115 American
military fatalities; major combat in
Fallujah; and a rush of kidnapping,
bombings, and other insurgent attacks
that have terrorized not just American
soldiers but innocent Iragis.

April has also brought our full atten-
tion as a Nation back to the war in
Iraqg. Almost a year later, we fully real-
ize there is still work to be done mili-
tarily and diplomatically, and that our
mission is not yet accomplished.

As for the citizens of Arkansas, we
have in the past few weeks experienced
both the joy and pain that is associated
with being a standard bearer for free-
dom and democracy. We are a country
that has and will continue to risk life
and limb, not only to protect our free-
dom and liberty but to extend those
same opportunities to all people in all
places. It is something of which we can
and should be proud. But as we know,
it often comes with the most precious
sacrifice.
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On April 22, we were fortunate
enough to welcome home 106 Army Na-
tional Guard soldiers, members of the
1123rd Transportation Company based
in Marked Tree, AR, and Blytheville,
AR. Also, more than 60 Army Reserve
soldiers from Company C of the 489th
Engineer Battalion returned to their
home bases in Arkansas last week after
spending more than a year in lIraq.
These units spent more than a year in
Iraq helping rebuild Iraqgi cities, pro-
viding protection and logistical sup-
port, and destroying enemy weapons.

I commend these men and women for
their brave service. Some of them were
away from their families for far longer
than they expected, but they are now
home, and I, along with all Arkansans
and all Americans, welcome them
back.

Mr. President, while Arkansans re-
joiced in the news of having a collec-
tion of our men and women return safe-
ly, we at the same time faced the harsh
reality that some of our men and
women would pay the ultimate sac-
rifice for freedom.

On Saturday, April 24, four soldiers,
all members of the Arkansas Army Na-
tional Guard’s 39th Infantry Brigade,
were Killed in Taji, Iraq, as a result of
hostile fire when rockets hit their
camp. An additional soldier was killed
a day later when a roadside bomb deto-
nated near Sadr City.

To let my colleagues know, there are
approximately 4,200 troops in the 39th
Infantry Brigade, including about 2,800
Arkansans from 47 hometown units.
The balance of the troops are from 10
other States.

The 39th was officially called to ac-
tive duty Ilast September, and |
watched their progress as they trained
and prepared to fulfill their mission.

In January, | traveled to Fort Hood,
TX, to visit troops from the 1st Cav-
alry Division and the 39th Infantry Bri-
gade. During my trip, | witnessed dem-
onstrations of topnotch training and
cutting-edge equipment that will en-
able these soldiers to successfully
carry out their mission in lraq.

I again visited them at Fort Polk,
LA, with other members of Arkansas’s
congressional delegation. | was truly
proud of what | witnessed. | saw Arkan-
sans who had undergone long days of
training and preparation and were
aware of the dangerous conditions and
challenges that lay ahead for them in
Irag. However, they remained in high
spirits and were determined to carry
out their mission.

I am inspired by these men and
women, patriots all, who have taken
determination and commitment to a
new level. | know the sacrifice and the
dedication of the 39th will help bring
stability and democracy to the streets
of Irag.

We wished these soldiers well, know-
ing it was a matter of days before they
would be sent to Irag. In March, they
were sent over. Since their departure,
we have all gone to bed with prayers in
our minds and hope in our hearts that
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all the members of the 39th would re-
turn home safely. The events of the
past few weeks have prevented this
from happening, although we remain
hopeful.

| stand here today to extend my
deepest sympathies to their families
and honor them for their commitment
and sacrifice. The brave men and
women who have surrendered their
lives this weekend so others might
enjoy freedom include:

U.S. Army CPT Arthur ““Bo” Felder,
36, of Lewisville, AR. He had served in
the National Guard since 1986, a year
after he graduated from Lewisville
High School. Felder served as a youth
director at St. Luke Missionary Bap-
tist Church in North Little Rock.

U.S. Army CWO 3 Patrick
Kordsmeier, 49, of North Little Rock,
AR, who died tending the soldiers in-
jured in the first blast when he was
killed by a second attack. He was up
for retirement before the war in Iraq
began, but he asked for an extension so
he might serve. He was born in Little
Rock. He reminds me of that phrase in
the Bible where it talks about there is
no greater love than one who lays down
his life for a friend. That is exactly
what he did;

U.S. Army SSG Stacey Brandon, 35,
of Hazen. He was a prison guard for the
Arkansas Department of Correction
and later worked at the Federal prison
in Forrest City;

U.S. Army SSG Billy Orton, 41, of
Humnoke, AR. His wife and children
reside in Carlisle, AR, and his mother
in Hazen;

U.S. Army SP Kenneth Melton, 30, of
Batesville, AR. Melton was traveling as
part of a protection team with bat-
talion leaders when a roadside bomb
exploded, taking his life.

The events of this past weekend al-
most double the number of troops my
State has previously lost during the
war in Iraq. Arkansas has lost eight
soldiers prior to this weekend.

To put this in perspective, no single
day during Vietnam saw as many Ar-
kansans killed by hostile fire as this
past Saturday. In fact, Saturday’s
events are the bloodiest for Arkansas’s
soldiers since December 2, 1950, when
five Arkansans were killed during com-
bat in Korea.

I also honor the other eight soldiers
who gave their lives during combat in
Iraq. They include:

U.S. Army SFC William Labadie, 45,
of Bauxite, AR, who died 2 weeks after
being deployed. Labadie was also as-
signed to the 1st Cavalry, 39th Brigade,
Troop E-151 Cavalry, Camp Taji in Ku-
wait;

U.S. Army SP Ahmed ‘“Mel”” Cason,
24, died on April 4 in Baghdad. He was
assigned to the 2nd Battalion, 5th Cav-
alry Regiment, 1st Cavalry Division in
Fort Hood. Cason grew up in McGehee
and many of his relatives now live in
Maumelle, AR;

U.S. Army 1LT Adam Mooney, 28, of
Cambridge, MD. His helicopter went
down in the Tigris River in Mosul,
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Iraq, during a search for a missing sol-
dier. His wife now lives in Conway, AR;

U.S. Army MSG Kevin Morehead, 33,
a special forces soldier from Little
Rock who had previously received a
Bronze Star with valor in Afghanistan,
died on September 12, 2003, from hostile
fire in Ramadi, Iraq;

U.S. Army SP Dustin McGaugh, 20, of
Derby, KS, died on September 30 in
Balad, Iragq. His mother resides in
Tulsa, OK, and his father in Spring-
dale, AR. McGaugh grew up in Spring-
dale and joined the Army ROTC after
he graduated from high school in 2001,

U.s. Army PFC Jonathan M.
Cheatham, 19, of Camden, AR, my fa-
ther’s hometown. He was assigned to
the 489th Engineer Battalion, U.S.
Army Reserve, North Little Rock, AR.
He was killed while riding in a convoy
that came under a rocket-propelled
grenade attack on July 26 in Baghdad;

U.S. Marine Corps PFC Brandon
Smith, 20, of Washington, AR, died
March 18, 2004, in Qaim, lIrag, on the
eve of the anniversary of the war. He
was trying to help comrades under at-
tack when he was killed by mortar fire;

U.S. Navy Hospital Corpsman Third
Class Michael Vann Johnson, Jr., of
Little Rock, AR. He was the first Ar-
kansan to die during Operation lraqi
Freedom. In fact, one of my staff in
Little Rock was visiting a doctor sev-
eral days ago and it so happened he
started talking to the woman who was
assisting in the doctor’s office, and it
was Michael Vann Johnson’s mother. It
happened to be the 1-year anniversary
of his death in Iraqg.

We have not lost nearly as many as
other States, but our loss is just as
real. The grieving is just as sorrowful,
and the fear that there may be more
coming is just as frightening, but our
resolve is just as strong.

This is a very real war for the people
of my State. It impacts every commu-
nity. It seems as if everybody in my
State knows of someone who has
served, is serving, or who will serve in
Iraq.

We might not all agree on how we got
where we are. We might not all agree
with all the decisions that have been
made by this administration. But we
stand behind our troops and are truly
inspired by their dedication. We are
proud of our professional soldiers,
Guard members and reservists who left
behind their families and way of life to
fight in a land that is not theirs for
people they do not know.

The soldiers we have lost will never
be forgotten. They, along with all our
soldiers, will be remembered for their
strength and dedication in bringing
independence to the lIraqi nation, and
they will be defined as heroes of the
21st century.

Mr. President, | yield the floor.

Mrs. MURRAY. Mr. President, | rise
today to honor Petty Officer Nathan B.
Bruckenthal for his service to the
United States Coast Guard and his
commitment to his country. Petty Of-
ficer Bruckenthal was Kkilled in action
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in Irag on April 25, 2004, as he sought to
intercept a marine vessel attempting
to launch a terrorist attack.

Petty Officer Bruckenthal’s death re-
minds us of the dangerous mission that
the Coast Guard performs every day, at
home and overseas, in support of the
Nation’s defense.

It is with a deep respect for the Coast
Guard and the many valiant Americans
who serve in the Coast Guard that |
come to the floor today to pay tribute
to the first Coast Guardsmen killed in
Irag. U.S. Coast Guard Damage
Controlman Third Class Nathan B.
Bruckenthal was killed along with two
U.S. Navy sailors, Petty Officer First
Class Michael J. Pernaselli and Petty
Officer Second Class Christopher E.
Watts, trying to protect oil terminals
off the coast of Iraqg. A coordinated sui-
cide bombing attack struck members
of the coalition Maritime Interception
Operations team as they attempted to
board a small boat that threatened the
Khawr Al Amay Oil Terminal.

This tragic loss of the first Coast
Guard member Kkilled in battle since
Vietnam highlights the critical and
often overlooked role of Coast Guard
operations in Operation Iraqi Freedom.
At the height of combat operations,
the Coast Guard had approximately
1,250 personnel deployed to Operation
Iragi Freedom for port and coastal se-
curity, maritime law enforcement, hu-
manitarian aid, maintenance of navi-
gational waterways, contingency pre-
paredness for environmental terrorism,
and training the newly established
Iraqi coast guard. Coast Guard support
to Operation lraqi Freedom continues
today with approximately 300 people
supporting these vital operations.

Petty Officer Bruckenthal enlisted in
the Coast Guard 6 years ago. | am
proud to say his service included 2
years in western Washington at the
Coast Guard Station Neah Bay. In ad-
dition to protecting the safety of lives
at sea, he was a dedicated citizen of the
Clallum County community. Petty Of-
ficer Bruckenthal made time to volun-
teer as a Neah Bay fire fighter, an
emergency medical technician, a re-
serve police officer, and a coach for the
Neah Bay High School. He was known
for his terrific work with children and
his passion for law enforcement.

As many brave members of our
armed forces, Petty Officer
Bruckenthal was serving on his second
tour in lrag. He served from February
2003 to May 2003 in Operation lraqi
Freedom where he received the Armed
Forces Expeditionary Medal and the
Combat Action Ribbon. He returned for
a second tour in lrag beginning Feb-
ruary 2004. This was an extremely dif-
ficult and complex mission; particu-
larly trying to distinguish between the
enemy and the average citizens. Coast
Guard is carrying a very heavy load in
protecting the northern Arabian Gulf
and the oil fueling stations which are
essential to the recovery of the lraqi
economy.

I have long ties to the Coast Guard.
In my leadership roles on the Transpor-
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tation and Homeland Security Appro-
priations Subcommittees, | have often
noted the tremendous task the Coast
Guard faces in terms of securing our
Nation’s ports and cargo terminals. |
have applauded their efforts in address-
ing the security issues facing our coun-
try’s ports. The 13th Coast Guard Dis-
trict is known as guardians of the Pa-
cific Northwest. They have a presence
in 14 locations throughout my State
and are responsible for monitoring 200
facilities in Washington, including 60
designated water front facilities that
handle oil and hazardous materials.

We know that many fine young
American soldiers, sailors and airmen
have made the ultimate sacrifice in the
fight against terrorism and terrorists
and in lrag and Afghanistan. | have
personally written to 25 families of
service men and women with ties to
the State of Washington who have died
while serving in Operation lraqi Free-
dom and Operation Enduring Freedom.
Now, sadly, a proud member of the
Coast Guard has joined the list of
Americans killed in action in defense
of our country. We extend our deepest
sympathies and respect to Petty Offi-
cer Bruckenthal’s family and friends.
We join the Coast Guard family in hon-
oring Petty Officer Nathan
Bruckenthal. We will remember his
brave service to the Coast Guard, to
our Nation’s defense, and to us all.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH. Mr. President, | ask
unanimous consent that | be allowed to
speak as in morning business, and after
my remarks that the Senator from
New Mexico, Mr. BINGAMAN, be allowed
to speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENVIRONMENTAL POLICIES

Mr. SMITH. Mr. President, | am
pleased to be addressing a Texan, the
Presiding Officer, at this moment. |
wish to speak about a Texan. | was
serving in the Senate for 4 years when
I got a call from the Governor of Texas,
George W. Bush, to ask if 1 would give
him some time and consider his can-
didacy for the Presidency of the United
States.

I was privileged to travel to Austin,
and an hour’s meeting turned into a
half a day’s meeting, as | found in this
good man a man of the West, a man
who understood from whence he came
in rural parts of Texas.

I represent the State of Oregon. |
come from the dry side of Oregon, a
side not unlike many parts of Texas.
People do not think of Oregon in those
terms, but many parts of Oregon are
arid. My neighbors are people who farm
the earth, fish the rivers, the ocean,
and they harvest timber from our
mountains.

I had served for 4 years as a Senator,
working with President Clinton and his
administration, trying to make sense
of his Northwest Forest Plan, and
other proposals of his administration
that had an enormous effect upon the
State of Oregon.
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It was interesting to watch the elec-
tion results 4 years ago and to see the
diversity of voting between urban and
rural places. Overwhelmingly, rural
people voted for George W. Bush, as did
I because 1 am from a rural place.

In my first meeting with George W.
Bush, | began to discuss the issues of
the people | serve and who elected me.
I could tell in an instant that he got it,
that he understood. He understood
water. He understood ranching. He un-
derstood farmers.

Should he be elected, | asked him as
he formulated his environmental poli-
cies to please not forget the people who
I thought would vote overwhelmingly
for him. | asked him to please try to
better balance the environmental poli-
cies of the Federal Government so we
did not forget our human stewardship
as we try to implement our environ-
mental stewardship.

We have just observed the 34th an-
nual Earth Day. | know many in the
environmental community are assem-
bling an arsenal of millions of dollars
to run against George W. Bush and sug-
gest that the air has gotten dirtier, the
water is fouler, and that the earth is
more imbalanced because of his tenure.

He has not forgotten those who have
elected him. He has not forgotten rural
people. He has reconsidered and rebal-
anced some proposals, and the air is
cleaner, the water is cleaner, and the
land is doing fine. We have made enor-
mous environmental progress in our
country and sometimes we do not stop
to celebrate all the progress we have
made.

I remember as a boy growing up in
Bethesda, MD, one could not safely go
in the Potomac River because it was so
polluted. We can do that today because
of the EPA, an Agency established by
Richard Nixon and the Congress. We
can do that because of all of the efforts
that have gone on before.

| used to be somewhat concerned and
frustrated as President Clinton would
go to Virginia and West Virginia and
decry rural poverty, when | recognized
that much of the poverty occurring in
my State was as a direct result of Fed-
eral policies. It used to be that in the
State of Oregon, for a long time, we
harvested tremendous amounts of tim-
ber. We had a very vibrant timber in-
dustry in our country.

Indeed, from the Pacific Northwest
region alone we would average about 4
billion board feet a year. | think Presi-
dent Clinton recognized that maybe
that was more than was sustainable.
He promised the timber industry and
the people of the forest in Oregon that
he would give them 25 percent of their
average harvest—that is 1 billion board
feet. We have probably harvested 10
percent of that since that promise was
made, and | have witnessed tens of
thousands of family wage jobs evapo-
rate.

When that happens, it is not just jobs
that go away. There are problems with
alcoholism, spousal abuse, crime, hope-
lessness, suicide, and a loss of dignity.

CONGRESSIONAL RECORD —SENATE

So when one wants to know where a lot
of our jobs went, they went away be-
cause of conscious Federal policy.

Right now, as we barely utilize our
resources in Oregon and in America, we
are overcutting in Canada. The spotted
owl does not know the difference. In
fact, as we overcut in Canada, we
watch our forests burn at record rates.
George W. Bush, fortunately, true to
his word, helped with this Senate and
the House of Representatives to pass a
forest health initiative. It is a modest
step but it is designed to make commu-
nities safer, improve environmental
health, and to harvest timber. All of
those things will begin to be enjoyed
by the people of Oregon again: a better
environment and a better economy.
Some of those jobs can come back.

I lamented when Michael Kelly, the
late columnist, lost his life in Iraq. He
put the natural resources conflict quite
eloquently in a column he wrote in
2001. He said that the battle of values
over land use and environmental poli-
cies, while often framed as between
man and beast, is better understood as
between increasingly poor and power-
less rural voters and increasingly rich
and powerful urban and suburban vot-
ers.

Kelly went on to note that the En-
dangered Species Act ‘‘has been ex-
ploited by environmental groups whose
agenda is to force humans out of lands
they wish to see returned to a pre-
human state.”

For my counterparts in the East,
some of whom think all resource ex-
traction on public lands should be off
limits, | would like to give you a sense
of how vast the Federal presence is in
my State. This picture is of an area
known as the Biscuit Fire. The Biscuit
Fire consumed lands larger than the
State of Rhode Island, or four times
the size of the District of Columbia. It
destroyed countless acres of roadless
areas, wilderness, spotted owl habitat,
and salmon spawning grounds. | ask
how that moonscape leaves the envi-
ronment better. | know it left the peo-
ple worse.

The Federal Government owns over
50 percent of the State of Oregon,
which amounts to almost 33 million
acres; greater than the total acreage of
22 other individual States. So it is safe
to say Federal land management poli-
cies have a significant impact on the
people, the economy, the environment,
and the environmental health of my
State.

I am proud we have a President who
understands the implications of Fed-
eral policies on rural America. This
President understands that humans are
part of the environmental equation,
and he is working to maintain domes-
tic resource industries and to return
strength to rural economies.

So as he gets attacked in this cam-
paign, | hope the people of Oregon will
understand there is a human side to
this equation, and they will remember
the compassionate conservatism he
campaigned on is being restored in
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rural places: a little compassion, a lit-
tle balance.

In 2002, President Bush came to Or-
egon. He saw firsthand the destruction
and dislocation caused by these cata-
strophic wildfires. On occasion, | was
able to share with him the importance
of rebalancing policies, even as it re-
lated to producing electricity. For a
long time there were serious people in
powerful places advocating the demoli-
tion of hydroelectric power on the Co-
lombia and Snake Rivers. It is the
product of our prosperity in this coun-
try that we have come to a place where
too many think electricity comes from
a light switch, gasoline comes from a
service station, and timber comes from
the local hardware store. But all of
these things come from rural places,
from industries that provide us the
power and the means to enjoy the
American way of life. President Bush
has had the good sense to resist some
of these proposals that went too far
and, when appropriate, to rebalance
them so people can have a place again
in the environmental equation.

This President also is strongly com-
mitted to species conservation. Some-
times that is missed. In fact, it will
never be included in the ads of environ-
mental organizations, but this Presi-
dent’s budget for fiscal year 2005 in-
cludes $100 million for the Pacific
Coastal Salmon Recovery Fund, which
is a $10 million increase from the year
before. The combined Federal funding
request for Pacific salmon mitigation
and recovery is over $719 million, and
this commitment is paying off. Ten
years ago a little over 200,000 chinook
and 160,000 steelhead returned to the
Bonneville Dam. But in 2003, nearly a
million chinook and 365,000 steelhead
returned to that dam.

This President has also understood
the need for a comprehensive national
energy policy, and that energy security
is vital to our national security, to say
nothing of our economic security. He
has championed the research and devel-
opment of new fuel cell technology
that would lessen our dependence on
imported oil. He has supported energy
conservation and tax credits for the
production of electricity from renew-
able sources.

As energy prices remain high, and as
our economy rebounds, the need for a
national energy policy will only con-
tinue to become more and more urgent.

President Bush is not going to get
credit for these things in the ads of cer-
tain advocacy groups, but | hope the
American people will remember to
credit him for his care for rural people
and places, for his tangible efforts to
restore lost family-wage jobs as it re-
lates to fishing, farming, forestry, and
energy production. | hope people will
also remember our air is cleaner, our
water is cleaner—we are making tre-
mendous progress. While some will say
this has been rolled back, or that has
been changed, it is usually because
something has gone too far and a little
common sense, a little compassionate
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conservatism was needed to be restored
to the equation.

On Earth Day | had wanted to come
and say these things to defend the
President, as he is being attacked so
liberally, but time on the floor was not
allowed that day. So | am here this day
to put in this reminder and ask the
American people to remember: Presi-
dent Bush is a good steward. More than
that, he is a good man.

| yield the floor.

The PRESIDING OFFICER (Ms. CoL-
LINS). Under the previous order, the
Senator from New Mexico is recog-
nized.

Mr. CORNYN. Will the Senator from
New Mexico yield for a unanimous con-
sent request?

Mr. BINGAMAN. | am glad to yield.

Mr. CORNYN. | ask unanimous con-
sent that following the remarks of the
Senator from New Mexico, | be recog-
nized for such remarks that | may
make.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico.

AMENDMENT NO. 3051

Mr. BINGAMAN. Madam President, |
thank my colleague from Oregon for
his courtesy in reserving my oppor-
tunity to speak.

The pending business before the Sen-
ate is the Domenici amendment which
has been offered to the Internet tax
bill. I thought it would be useful to try
to talk about that legislation and the
substance of that legislation, at least
to some extent this afternoon, before
we get to a cloture vote tomorrow.
This amendment, of course, is the En-
ergy bill. For those who have not fo-
cused on it, this is the amendment I
hold in my hand. It is 913 pages. It is
called the Energy Policy Act of 2003.

Unfortunately, not a lot has changed
since the beginning of the floor debate
that we had in the Congress last May,
or when we debated the energy con-
ference report last November. We have
before us proposed legislation that | be-
lieve does not command the broad pub-
lic support that we need in order to
have a national energy policy.

I would cite three categories of prob-
lems with the bill. First, 1 will talk
about some of the objectionable provi-
sions in the bill and give examples of
concerns in that area. Second, | will
talk about some meritorious provisions
which the Senate has previously passed
as part of the Energy bill that we acted
upon in this Congress and in the pre-
vious Congress but which have been de-
leted from this bill, which | think is a
mistake. Finally, I will talk about the
legislative thicket that we would be
wading into if in fact we invoked clo-
ture on this amendment.

First, let me talk about this category
of objectionable provisions that are
contained in the Domenici amendment.
There are fairly good provisions in the
bill as well. Let me say that at the out-
set. Many of those are ones we have in-
cluded in legislation previously passed
in the Senate. | do not mean to imply
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that there are not good provisions in
the bill. But let me start the list of ex-
amples of objectionable provisions by
talking a little about electricity and
the efforts that we made in the Senate
regarding the regulation of electricity
markets.

The new amendment substantially
fails to protect electricity consumers
from market manipulation, including
most of the schemes that were used in
California by Enron and other compa-
nies that were acting in the same way
that Enron was. It makes illegal only
one specific practice that was used by
Enron, that is round-trip trading. It po-
tentially leaves an inference that Con-
gress does not view the other schemes
as equally problematic.

The Senate voted last year, 57 to 40,
for a broad ban on market manipula-
tion. | strongly believe that was the
right way for us to vote on this issue.
| do not understand the rationale for
ignoring a past strong Senate vote on
this subject in an effort to prohibit
market manipulation.

The amendment also contains a pro-
posal to shift the cost of constructing
new transmission from one set of par-
ties in the electric utility industry to
another. Trying to legislate rate design
is probably never a good idea. In the
form of so-called participant funding
that is contained in this amendment, it
is particularly egregious. Its effect
would be to create a huge disincentive
for the construction of new trans-
mission by corporations that are not
already in a substantial monopoly posi-
tion in a given region.

Why should we want to cut down on
the number of companies interested in
building generation and transmission?
| fear that is what this amendment, as
it currently stands, would do. The new
amendment repeals the Public Utility
Holding Company Act. It does so, how-
ever, without any other provisions
being added to ensure that electric or
gas mergers or acquisitions had to be
in the public interest, without any real
protection for the ability of State pub-
lic utility commissions to protect con-
sumers against cross-subsidization or
other abuses.

If there were such protections, it
would be my inclination to support the
repeal of PUHCA, and | have supported
the repeal of PUHCA in the past. But |
think a world of untrammeled mergers
of electric utility companies is going
to turn out to be bad for electricity
consumers.

The amendment also overreaches, in
my view, in the response to the stand-
ard market design rulemaking. It basi-
cally throws into question the Federal
Energy Regulatory Commission’s au-
thority to issue rules of general appli-
cability that are other than the stand-
ard market design rule. If we have an-
other price crisis in this country as we
have in California, the Federal Energy
Regulatory Commission will be unable
to intervene as it ultimately did in
California and in the West. Since
standard market design is, for all prac-
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tical purposes, a dead issue at this
point, | do not see why we are still try-
ing to address it in the clumsy way it
is addressed in the amendment.

Let me move on from electricity and
the whole issue of oil and gas.

With respect to the dependence on
foreign oil, the bill has some problem-
atic provisions, both on the efficiency
side and on the supply side. One provi-
sion in the amendment would increase
U.S. gasoline demand over the current
law by 11 billion gallons by 2020. Given
today’s prices at the pump, that would
seem to me to be a step in the wrong
direction.

With respect to oil and gas produc-
tion, the bill mixes up the worthy goal
of getting more energy development on
Indian lands with provisions that
weaken the National Environmental
Policy Act process—the NEPA proc-
ess—with the change in the trust rela-
tionship between Indian tribes and the
Department of the Interior. The trust
relationship has nothing to do with en-
ergy, and the change contemplated by
this bill is vigorously opposed by sev-
eral Indian tribes. | do not know why it
needs to be included in this amendment
either.

The new amendment adds some other
new provisions related to the oil and
gas industry that, in my view, are like-
ly to backfire when they actually get
implemented. The first of these pro-
vides the cost of NEPA analyses can be
pushed off on oil and gas producers to
be recovered by them at some future
date from their royalty stream to the
government, if one ever develops from
the lease for which the NEPA work was
done. This is essentially a mandate
that producers give the Federal Gov-
ernment the equivalent of an interest-
free loan with the producers paying for
something they thought they had al-
ready paid for through their taxes.

If this amendment were to become
law, there would be much greater pres-
sure to let producers bear the entire
cost of preparing the Government’s
NEPA documents with a theoretical
cost recovery by them at some point in
the future. 1 do not think this is good
public policy.

A second provision that could back-
fire is the very detailed micromanage-
ment of the permit approval process in
the Government with extremely tight
deadlines like a 10-day deadline for
agency action. This is likely to result
in a great deal of paperwork to explain
why the 10-day limit was exceeded for
such permits, and the effort spent on
generating all of the defensive paper-
work will probably come at the expense
of actually getting permits done.

What we need and what | have
strongly supported is getting more re-
sources into the field offices of the De-
partment of the Interior to eliminate
the backlogs that are there at the
present time. That is what we should
be focused on—not on micromanaging
the bureaucratic process.
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With respect to coal, the new amend-
ment waters down the Clean Coal Tech-
nology Program in some very impor-
tant ways. It lowers the fraction of
funds in the program that needs to be
spent on the cleanest technologies
from what we have previously agreed
to here in the Senate. It also sets up a
brand new competing program to the
Clean Coal Technology Program. Under
that program, the Federal Government
will contribute up to $1.8 billion to the
utility industry to help foot the bill for
off-the-shelf coal and pollution control
technology for existing coal plants. |
don’t see how this subsidy makes sense
from the point of view of energy, or the
environment, or our budget situation.

With respect to renewables, the new
amendment authorizes grants to burn
biomass for energy, but then it fails to
protect old-growth forests. Under the
amendment, old-growth forests could
be cut down with Federal grants for
use as an energy source. | think that is
objectionable. An imperative for Fed-
eral energy policy legislation has to be
to recognize the ways in which energy
use and energy policy is intertwined
with the environment.

In this area, the amendment we have
before us has some major failures. If
enacted, it would be the first statute in
years to substantially roll back envi-
ronmental protections for our citizens
and those rollbacks have nothing to do
with improving our energy security.

For example, the amendment loosens
ozone attainment standards nation-
wide. To its credit, EPA in the last few
weeks has taken definitive steps in the
opposite direction; that is, for tough
standards for ozone control. | don’t
know why we should vote in the Senate
to undercut the progress the EPA is
making. Further changing ozone stand-
ards is a topic that has never received
Senate consideration in the past on
any energy bill.

The particular provision |1 am de-
scribing here materialized for the first
time in one of last year’s closed-door
conference discussions.

The conference report also exempts
oil and gas construction sites from the
Clean Water Act, even large sites that
have been under regulation for years.
It contains numerous provisions that
are inconsistent with a thoughtful en-
vironmental review process under
NEPA.

I could go on at some length here
pointing out problems in the bill.

I have a letter | received today from
Trout Unlimited and various Indian
tribes in the Northwest and other out-
door sportsmen’s groups—41 groups in
total—that talks about problems they
see with the hydroelectric provisions in
this amendment. It is a letter sent to
all Senators and | am sure all Senators
have received it.

They say:

We urge you to oppose cloture on the
amendment and support amendments to fix
or eliminate the hydro provisions from the
energy bill.

They also go on to say:
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At this point, the adoption of the hydro-
power title would significantly complicate
the implementation of these new rules and
would lengthen the licensing process.

I ask unanimous consent that the
letter be printed in the RECORD fol-
lowing my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. BINGAMAN. Madam President,
these are some of the many problems
contained in the pending amendment. |
am sure colleagues will come to the
floor and mention others they particu-
larly are focused on.

Let me talk about the second class of
problems which consists of the good
and needed energy policy provisions
the amendment leaves out, even
though those in most cases | am going
to discuss are ones we in the Senate
have passed as part of the Energy bill
we sent to conference.

First of all, the amendment steps
backward from the old conference re-
port that was brought to the Senate
last fall in one important area; that is,
in renewing the Federal Government’s
ability to enter into emergency savings
performance contracts. This is one of
the Federal Government’s primary
tools for improving energy efficiency
in Federal facilities. | don’t know why
we would not want to include that in
any energy bill we passed here in the
Senate. We have included it in the bills
we have passed previously.

Second, the new amendment lacks
something that enjoys majority sup-
port in the Senate; that is, a renewable
portfolio standard for electricity.

Along with the tax incentives in the
FSC/ETI bill, this measure is essential,
in my view, in order to give new cer-
tainty to the fledgling market to allow
economies of scale to drive down costs
and improve manufacturing capacity
for renewable energy equipment in the
United States.

The Energy Information Agency
agrees with this analysis. They have
come up with their own analysis that
shows this renewable portfolio stand-
ard is effective in getting more renew-
ables into the market beyond what tax
incentives would do. That would re-
lieve some of the pressure on national
gas prices over the long term.

Another problem that is unaddressed
in the bill deals with distributed gen-
eration such as combined heat and
power at industrial facilities. The
amendment does not address the bar-
riers that have been erected to uniform
interconnection of distributed genera-
tion to the grid. It is not enough to
have the technology; we need to rid
ourselves of the redtape that is keeping
the technology from being used. The
amendment, unfortunately, does not do
that.

With respect to reducing our depend-
ence on foreign oil, the new amend-
ment leaves out another important
proposal that has overwhelming sup-
port in the Senate. That would be the
innovative amendment offered last
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year by Senator LANDRIEU to promote
oil savings economy-wide. That amend-
ment passed this body 99-1 as part of
our debate of an energy bill. Again, |
see no reason why that should not be
included if we are going to, in fact,
pass an energy bill.

The new amendment also entirely
ducks the important issue of climate
change. Climate change is closely re-
lated to energy policy because the two
most prominent greenhouse gases—
that is, carbon dioxide and methane—
are largely released due to energy pro-
duction in use. Every study of how to
mitigate the possibility of global cli-
mate change comes up with a list of
policy measures which relies heavily
on increased energy efficiency and new
energy production technologies with
lower greenhouse gas emissions. Be-
cause of this connection, much of the
energy policy and much of the climate
change policy has to be discussed to-
gether. To do one is, by implication, to
do the other; to ignore one while doing
the other is to risk unfortunate and un-
intended consequences.

The Senate has previously passed en-
ergy bills with numerous provisions to
ensure that we integrate climate
change strategy with energy policy, de-
velop better climate change science,
and that we focus on breakthrough
technologies with better environ-
mental performance, and the United
States takes the lead in exporting the
clean energy technologies we develop.
These provisions do not receive even
the slightest consideration or mention
in the amendment that has been put
forward. Leaving climate change out of
the energy legislation is a very short-
sighted approach, both in terms of en-
ergy policy and in terms of our overall
relations with the rest of the world.

Finally, let me talk about this third
major problem, and that is the way we
are being asked to go about legislating
on energy with this cloture vote on
this amendment added to the Internet
tax bill. This has to do with the fact
that all of the above problems are en-
compassed in the 913-page amendment.
Because it is a second-degree amend-
ment, all 913 pages are, at the moment,
unamendable. It is a take-it-or-leave-it
proposition for the Senate at this
point.

Let us suppose a cloture is invoked
on this second-degree amendment and
it was then adopted to the first-degree
Daschle amendment. At that point,
Senators who wish to change language
currently contained within the Domen-
ici amendment could only do so by of-
fering a complete substitute amend-
ment for the whole 913-page amend-
ment. Senators who wish to add new
subject matter, not seeking to change
what is currently in the Domenici
amendment, would do so by offering
amendments that would be added onto
the end of the amendment. But when-
ever the first substitute amendment
fixing a problem within the Domenici
amendment was adopted, no further
amendments to the amended Daschle
amendment would be in order.
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To have further amendment opportu-
nities, Senators would then have to
agree to adopt the Daschle amendment
to the underlying text of S. 150. At that
point, Senators with new ideas could
still add new amendments addressing
those new ideas but—and this is signifi-
cant—Senators who still want to ad-
dress problems remaining in the text
would have to write so-called ‘‘bigger
bite’”” amendments.

As an example of what | am talking
about, a Senator wishing to change
something on page 600 of this 913-page
amendment would have to write an
amendment containing part of S. 150
and the first 599 pages of the Domenici
amendment, and then the Senator
would have to make sure the amend-
ment made substantive changes both
to the text of S. 150 and to the Domen-
ici amendment. Successful amend-
ments of this sort could take bigger
bites that would unwittingly screen
out other such amendments other Sen-
ators might want to offer.

If this sounds convoluted as a way to
do business in the Senate, that is be-
cause it is. If anyone wants to stand up
and say this amendment would be fully
amendable even if we invoke cloture
tomorrow, | guess there is some tech-
nical argument to the effect that is
true, but the reality is, all Senators
with interests in changing specific
problems in this 913 pages would find
themselves at a considerable and per-
haps overwhelming disadvantage com-
pared to the normal way we go about
amending bills in the Senate.

So for both substantive and proce-
dural reasons, | think proceeding to in-
voke cloture on the Domenici amend-
ment is not the best course of action
for the Senate. | believe we have better
options for enacting energy issues in
this Congress than this convoluted
amendment situation. Those options
would be to take the most pressing en-
ergy needs and promising energy op-
portunities and act directly on those
without getting mired in the many
controversies that are contained in
this amendment.

The Senate has already made a start
in that direction. Over the past few
months, the Senate has incorporated
both large chunks and smaller pieces of
the energy conference report into other
legislation it has either passed or hope-
fully is going to pass. The prime exam-
ple, of course, is the unanimous agree-
ment to incorporate the Senate’s bipar-
tisan energy tax package into the FSC/
ETI bill. We have also acted separately
on LIHEAP reauthorization, the Low-
Income Home Energy Assistance Pro-
gram reauthorization, putting that in a
separate bill, S. 1786, which passed the
Senate on February 12. Other sections
of the Energy bill were put into the
highway bill, which has also passed the
Senate.

| have pointed out for some time now
that there are a number of additional
provisions from the conference report
that have broad bipartisan support
that we could act on. Instead of mixing
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them with the Internet tax bill, we
ought to separate them and pass them
individually.

One such provision, of course, is the
legislation related to electricity reli-
ability. Congress has been working on
this over three Congresses now. Sen-
ator CANTWELL has proposed free-
standing legislation and has come to
the Senate floor twice now and asked
unanimous consent to pass this bill.
Her requests have been denied. | urge
my colleagues to let this bipartisan
bill pass. There is no reason why this
much needed provision should be held
hostage to more controversial energy
provisions.

Another noncontroversial energy
provision is related to the Alaska gas
pipeline. The needed fiscal incentives
to build the pipeline are now in the
FSC/ETI bill. That is a great develop-
ment. Why can’t we go ahead and pass
the provisions to streamline the regu-
latory approvals for the pipeline by
unanimous consent? I am not aware of
anyone in the Senate who objects to
doing that.

A third example where the Senate
could act very easily, in my view,
would be to renew the authority for en-
ergy savings performance contracts.
This is an important energy matter
that has broad bipartisan support. |
pointed that out. As | have also point-
ed out, it has been totally deleted from
this amendment.

I could go on and point to other pro-
visions related to the oil and gas indus-
try, to energy efficiency, to research
and development, and to other topics
that are probably also easy enough to
pass on a bipartisan basis. It does not
make sense to take the position that
we cannot do any single thing related
to energy unless we tie it to the resolu-
tion of every other controversial issue
in energy policy. In my view, that is
counterproductive.

I hope my colleagues will agree with
me that the current amendment before
the Senate is not the path we should
take to move forward.

I think there has been too much par-
tisanship on energy in this Congress. In
my view, that is unfortunate. Taking
an especially partisan approach to for-
mulating the policy has not been a rec-
ipe for success. | hope the Senate will
not proceed forward with this amend-
ment and will proceed forward with the
underlying Internet tax bill. | do not
believe this amendment provides the
right balance between energy supply,
energy efficiency, and the protection of
the environment. We can do better for
this Nation by passing the sensible en-
ergy provisions that are broadly sup-
ported in this body, and passing them
soon.

Madam President, | yield the floor.
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EXHIBIT 1
TRIBAL NATIONS AND RIVER CONSERVATION-

ISTS CALL ON THE SENATE TO OPPOSE CLO-

TURE ON SENATOR DOMENICI’S SECOND DE-

GREE AMENDMENT TO ADD THE ENERGY BILL

(S. 2095) TO THE INTERNET TAX BILL—PROVI-

SIONS HARMFUL TO RIVERS AND FISH MusT

BE FIXED OR ELIMINATED IN THE ENERGY

BiLL

APRIL 28, 2004.

DEAR SENATOR: Last year, the conference
committee agreed to profound changes to the
Federal Power Act contained in the proposed
hydropower title of the Energy Bill. These
changes turn 80 years of law on its head by
significantly changing Sections 33(b), 4(e),
and 18 of the Federal Power Act. Under the
new statute, States, Tribes and interested
citizens would, for the first time, be afforded
inferior status in the process for establishing
fish passage and other public land protec-
tions on hydropower licenses. Today, Sen-
ator Domenici is trying to add the Energy
bill, S. 2095, containing these provisions to
the Internet Tax Bill. We urge you to oppose
cloture on his amendment, and support
amendments to fix or eliminate the hydro
provisions from the Energy bill.

Under these provisions, a given license ap-
plicant would offer alternative conditions
contrary to what the Secretaries of the Inte-
rior, Commerce, or Agriculture may have
recommended, and provide them with an un-
fair and exclusive opportunity to specify the
level of protection for public lands (including
Indian lands) or implementation of fish pas-
sage. Perhaps the most disturbing aspect of
this language is the establishment of a new
administrative appeals process in the form of
a “‘trial-type”” hearing. Both this new ‘‘hear-
ing”” and the right to require the agencies to
accept alternative conditions are available
only to dam owners. Other interests already
full parties to FERC proceedings, including
states, tribes, irrigators, landholders, and
environmental are prohibited from gaining
party status in this process. To suggest that
State and Tribal governments or local citi-
zens should not be able to exercise their role
as full parties to hydro licensing when hy-
dropower dam operators proposed alter-
natives that could damage fisheries and pub-
lic lands is nothing less than an attack on
basic democratic principles.

Today, there is even less reason to adopt
the language from last year’s conference. On
July 23, 2003, FERC finalized new rules that
establish a new licensing process—Integrated
Licensing—designed collaboratively by in-
dustry, FERC, State and Tribal governments
and the public interest community. See ‘“Hy-
droelectric Licensing Under the Federal
Power Act; Final Rule,”” 68 Fed. Reg. 51069-
51143 (August 25, 2003). This new process spe-
cifically addresses the longstanding concerns
that inadequate interagency coordination
has resulted in delays and unnecessary costs
in licensing decisions. Under this process, li-
censees along with the other parties are pro-
vided with opportunities to work collabo-
ratively with the conditioning agencies on
the development of public land protections
and fishways in FERC licensing. The process
will run on a strict clock to assure a reli-
censing decision before expiration of an
original license, as the hydropower industry
requested. The rules also require FERC to
conduct consultation with tribes affected by
the licensing. At this point, the adoption of
hydropower title would significantly com-
plicate the implementation of these new
rules (for example, by requiring Commerce,
Agriculture and Interior to undertake their
own further rulemakings), and would length-
en the licensing process. Without question,
they will add a new layer of red tape to a
process that has not even been given a
chance to work.
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Yesterday, amendment was offered to the
Internet tax legislation on the Senate floor
that includes the Hydropower Title. We ask
you to vote ‘“‘no”” on cloture for Senator Do-
menici’s amendment. We also ask you to op-
pose any efforts to attach or otherwise pass
the hydropower title and its provisions that
are so contrary to the interests of State and
Tribal governments and local citizens. Let’s
give these new FERC regulations an oppor-
tunity to work.

We thank you for your continued leader-
ship on this issue to ensure that our nation’s
rivers remain a public resource for all to use
and enjoy.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized under
the previous order.

Mr. CORNYN. Thank vyou,
President.

Madam

THE 9/11 COMMISSION

Madam President, earlier, 1 spoke on
the importance of the 9/11 Commission
maintaining its credibility given the
important mission that organization
has undertaken to determine, first, a
factual record of the events leading up
to 9/11, and then to make recommenda-
tions to Congress and various Govern-
ment agencies on how we can continue
to protect our homeland against any
further terrorist attacks on our own
soil.

| spoke about the need of one of the
Commissioners, Commissioner Jamie
Gorelick, to provide information about
her knowledge of relevant facts. She, of
course, was Deputy Attorney General
during the Clinton administration
under Attorney General Janet Reno.

I also made one other point that I
think bears repeating here now; that
is, this is not about blame. The only
person and the only entity to blame for
the events of 9/11 are al-Qaida and
Osama bin Laden. This is not about
blaming the Clinton administration or
the Bush administration. This is about
getting to the facts. This is about get-
ting good recommendations based on
all the information and then making
the American people safer as a result.

Oon Monday, Senator LINDSEY
GRAHAM and | asked the Justice De-
partment to produce any documents
they may have in their possession re-
lating to Jamie Gorelick’s involvement
in establishing policies preventing the
sharing of critical terrorism-related in-
formation between intelligence and law
enforcement officials. It is the fact
that those have now been made public
and, indeed, posted on the Department
of Justice’s Web site at www.usdot.gov
which brings me back to the Senate
floor to briefly mention why | think
Ms. Gorelick’s testimony is even more
important to explaining what she did
as a member of the Justice Department
under Janet Reno to erect and buttress
this wall that has been the subject of
so much conversation and why it is so
much more important that she do so
because the 9/11 Commission’s credi-
bility is at stake.

Documents posted today on the Jus-
tice Department’s Web site substan-
tially discredit Ms. Gorelick’s recent
claims that, No. 1, she was not substan-
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tially involved in the development of
the new information-sharing policy,
and, No. 2, the Department’s policies
under the Clinton-Reno administration
enhanced rather than restricted infor-
mation sharing.

Madam President, these documents—
and they are not particularly lengthy,
but they do raise significant questions
about the decision of the Commission
not to have Ms. Gorelick testify in pub-
lic. Indeed, the only testimony we
know she has given has been in secret
or in camera, to use the technical
term. These documents make it even
more important that we get her expla-
nation for these apparent inconsist-
encies and contradictions.

Indeed, the document that Attorney
General Ashcroft declassified and re-
leased during the course of his testi-
mony —giving his very powerful testi-
mony about the erection and the but-
tressing of this wall that blinded Amer-
ican law enforcement and intelligence
agencies from the threat of al-Qaida
and Osama bin Laden—these new docu-
ments reveal, indeed, Ms. Gorelick did
have a key role in establishing that
policy, which was ultimately signed off
on and approved by Attorney General
Janet Reno; indeed, that she received
and rejected in part and accepted in
part recommendations made by the
U.S. attorney for the Southern District
of New York with regard to this wall.

Specifically, Madam President, as
you will recall, the first attack on
American soil that al-Qaida adminis-
tered was, in all likelihood, the World
Trade Center bombing in 1993. Indeed,
the document that Attorney General
Ashcroft released pointed out that
Mary Jo White, the U.S. attorney for
the Southern District of New York, was
concerned about an ongoing criminal
investigation ‘‘of certain terrorist acts,
including the bombing of the World
Trade Center,” and that ‘‘[d]uring the
course of those investigations signifi-
cant counterintelligence information
[had] been developed related to the ac-
tivities and plans of agents of foreign
powers operating in [the United States]
and overseas, including previously un-
known connections between separate
terrorist groups.”

Well, in response to some draft pro-
posals for establishing criteria for both
law enforcement and intelligence,
counterterrorism officials, Ms.
Gorelick noted that the procedures
that were adopted at her recommenda-
tion by the Justice Department under
Attorney General Janet Reno went be-
yond what is legally required. Indeed, |
spoke earlier about the fact that the
USA PATRIOT Act brought down that
law that had been established both by
this policy and, indeed, by policies that
had preceded it.

But it is important, in these new doc-
uments that have just been revealed
today, in response to my request and
Senator GRAHAM’s request, that there
is, indeed, a memorandum by Mary Jo
White dated June 13, 1995, in which she
was given an opportunity to respond to
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the proposed procedures that have
maintained and buttressed this wall
that blinded America to this terrible
threat.

Mary Jo White, in part, said—and the
documents are on the website so any-
one who wishes can see the whole docu-
ment, but she said, in part:

It is hard to be totally comfortable with
instructions to the FBI prohibiting contact
with United States Attorney’s Offices when
such prohibitions are not legally required.

She goes on to say:

Our experience has been that the FBI la-
bels of an investigation as intelligence or
law enforcement can be quite arbitrary de-
pending upon the personnel involved and
that the most effective way to combat ter-
rorism is with as few labels and walls as pos-
sible so that wherever permissible, the right
and left hands are communicating.

Indeed, it was this lack of commu-
nication, which | think is universally
acknowledged, that contributed to the
blinding of America to the threat of
terrorism leading up to the events of 9/
11. So Ms. White made what she called
a very modest compromise and some
recommendations for change to this
proposed policy.

In the interest of fairness and com-
pleteness, let me just say the docu-
ments reveal there were two memo-
randa by U.S. Attorney Mary Jo White,
and they contain recommendations for
revisions of the policy, and that Ms.
Gorelick, through and in cooperation
with Michael Vatis, Deputy Director of
the Executive Office for National Secu-
rity, accepted some of those proposed
changes and rejected others.

But then in these documents, again,
which were finally disclosed today in
response to Senator GRAHAM’s and my
request, there is a handwritten note
from Ms. Gorelick that says:

To the AG—I have reviewed and concur
with the Vatis/Garland recommendations for
the reasons set forth in the Vatis memo.
Jamie.

So it is clear Ms. Gorelick was inti-
mately involved with consideration of
the arguments, both pro and con, on es-
tablishing this policy which, according
to her own memo, went well beyond
what the law required. Thus, it be-
comes even more clear she is a person
with knowledge of facts that are rel-
evant and indeed essential to the deci-
sionmaking process of the 9/11 Commis-
sion.

I wish it stopped there, but it does
not. Indeed, it appears these new docu-
ments contradict or at least require
clarification by Ms. Gorelick of subse-
quent statements that she has made on
the 9/11 Commission. For example, in a
broadcast on CNN’s Wolf Blitzer Re-
ports, Wolf Blitzer asked her:

Did you write this memorandum in 1995

By reference, this was the one that
was declassified by Attorney General
Ashcroft that established these proce-
dures building the wall and blinding
America to this terrible threat.

He asked:
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Did you write this memorandum in 1995
that helped establish the so-called walls be-
tween the FBI and CIA?

Ms. Gorelick said:

No. And again, | would refer you back to
what others on the commission have said.
The wall was a creature of statute. It existed
since the mid-1980s. And while it is too
lengthy to go into, basically the policy that
was put out in the mid 1990s, which I didn’t
sign, wasn’t my policy in any way. It was the
Attorney General’s policy, was ratified by
Attorney General Ashcroft’s deputy as well
on August of 2001.

In other words, Ms. Gorelick, not-
withstanding the fact that her initials
as Deputy Attorney General appear on
the very memos considering rec-
ommendations, both pro and con, with
regard to establishing these proce-
dures, in spite of the fact she appears
by these documents to have been inti-
mately involved in the adoption and es-
tablishment of these procedures, said: |
didn’t sign this memorandum and it
wasn’t my policy.

Well, at the very least it is clear that
it was the policy of the Attorney Gen-
eral, based on her explicit rec-
ommendation, and that she consciously
adopted in some cases and rejected in
others the recommendation of the U.S.
attorney for the Southern District of
New York with regard to sharing of in-
formation between law enforcement
and counterintelligence authorities.

Finally, another example of an ap-
parent contradiction, and maybe one
that Ms. Gorelick could explain if she
would testify in public, as | and others
have requested, before the Commission,
she said in an op-ed that appeared in
the Washington Post, April 18, 2004, en-
titled “The Truth About the Wall,” in
giving the various reasons for her side
of the story in response to the testi-
mony of Attorney General Ashcroft
and the revelation of this previously
classified document:

Nothing in the 1995 guidelines prevented
the sharing of information between criminal
and intelligence investigators.

That appears to directly contradict
what is contained in these documents.
I would imagine if asked to provide her
own testimony, Mary Jo White, the
now retired former U.S. attorney for
the Southern District of New York,
would beg to differ.

The primary purpose of this is not to
cast blame. We know where the blame
lies. But it is important the 9/11 Com-
mission get an accurate record, a his-
torical record of the events leading up
to September 11. If, in fact, there is a
way for Ms. Gorelick to shed some
light on this subject, indeed, if there is
a way for her to clarify or reconcile the
apparent contradictions between what
these newly released records dem-
onstrate and her public statements and
writings, then she ought to be given a
chance to do so.

If she does not avail herself of that
opportunity, if the Commission refuses
to hear from this person in public and
to give the American people the benefit
of this testimony in public in a way
that they have done with Attorney
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General Janet Reno and former FBI Di-
rector Louis Freeh, current FBI Direc-
tor Robert Mueller, George Tenet, Di-
rector of Central Intelligence, and At-
torney General John Ashcroft, if they
refuse, if they continue to refuse to
avail themselves of this public testi-
mony and the opportunity for ques-
tions to be asked about these apparent
contradictions, they will have adminis-
tered a self-inflicted wound. The public
will be left, at the conclusion of the 9/
11 Commission, with grave doubts
about the impartiality and the judg-
ment of the Commissioners who have
refused to allow the American people
the benefit of this relevant and impor-
tant testimony.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

INTERNET TAXES

Mr. WYDEN. Madam President, as we
move to conclusion of the debate on
the question of Internet taxes and
votes tomorrow, as has happened so
often over the last 8 years that we have
dealt with this issue, a lot of Senators
have asked for some examples of how
all this would work because it is obvi-
ously an extraordinarily complicated
issue, and the terminology is pretty
dense. What | wanted to do was give
Senators a sense of what we are talk-
ing about.

Of course, under the McCain pro-
posal, Senator ALLEN and | would sim-
ply say, with respect to Internet ac-
cess, it is tax free. You have already
paid for it. It is like buying a carton of
milk. You have already paid for it
once. You should not have to pay for it
again when you pour it on your cereal.
That is essentially what the McCain
compromise would do.

The proposal offered by the Senator
from Tennessee takes a very different
kind of tack. | wanted to give a very
specific example of how it would work
and why | am opposed to what he has
been advocating. The Senator from
Tennessee, in his proposal, stipulates
that there would be no taxes on serv-
ices used ‘‘to connect a purchaser of
Internet access to the Internet access
provider.”

That certainly sounds like a laudable
goal and something everyone should
support. But because the Senator from
Tennessee nowhere defines what the
word ‘‘connect’” means, | am of the
view that proposal alone means that
scores of jurisdictions in our country
would be able to subject a simple mes-
sage, sent by a Blackberry via DSL, to
scores of taxes.

I want to walk through exactly why
I believe that. Let us say, for purposes
of discussing an example, you send a
Blackberry message via DSL from
Providence, RI, to Portland, OR. You
type your message in and you hit send.

The first connection—again, | am cit-
ing that because it is the language of
the Alexander proposal—is with a cell
tower in Providence. This would then
be connected to a Verizon local phone
line somewhere in the Northeast. Then
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it would be connected to a switch,
again somewhere on the east coast.
The message at that point is connected
to AT&T at a network in one of their
many facilities on the east coast.
AT&T would then shoot the message
across scores of States and connect it
at a Qwest switch in Portland, in my
home State. That Qwest switch then
connects the message to a cell tower in
Portland. And then, finally, it connects
it to the friend in Portland.

The way that message is sent could
involve as many as 100 different con-
nections—the concept that is not de-
fined in the Alexander proposal. But
depending on how the word ‘‘connect”
is defined—and it is not laid out any-
where in the proposal of the Senator
from Tennessee—you could have hun-
dreds of jurisdictions imposing taxes
on the one message | have just de-
scribed as being sent on a Blackberry
from Providence, RI, to Portland, OR.

The reason why that is the case is
the Alexander proposal states no taxes
would be applied on services used to
connect a purchaser of Internet to the
Internet access provider. But in the ex-
ample | just gave, what you would have
is scores of jurisdictions across the
country saying they are not the ex-
empted connection. They would say
they are not the exempted connection,
and then they would be off to the races,
in terms of imposing these special
taxes.

So we are going to have a chance, |
think tomorrow, to extend this debate
a bit longer. | think people are going to
be pretty close to ecstasy to have this
debate wrap up, given how long it has
gone. But | want to take a minute and
try to recap what | think are the cen-
tral kinds of questions.

From the very beginning, those who
have been involved in this effort have
tried to promote technological neu-
trality. We have come back again and
again to say all we would like is to
make sure that what happens in the
offline world is applicable to the online
world. We have said it does not make
sense today to discriminate against the
future, which is broadband delivered
through DSL. Certainly, that would be
the case if cable gets a free ride and
DSL gets hammered.

I am of the view the message you get
today under the Alexander proposal—
instead of that message, ‘‘you’ve got
mail,” the message will be ““you’ve got
special taxes,” and you will have those
special taxes because terms like the
one | have described this afternoon are
not defined.

As | have talked about in the last
couple of days, we have pointed out the
revenue estimates, which are always so
dire in terms of lost revenue on the
part of the States and localities, and
time after time—and we have debated
this in the last 8 years—those revenue
projections have not come to pass. |
know Senators and their staffs right
now are being bombarded by some offi-
cials from State and local govern-
ments, saying they are going to lose
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enormous amounts of money, and this
is going to drain their revenue base,
and it will have calamitous financial
ramifications.

But as you listen to those projec-
tions—and | know they are pouring
into Senators’ offices—we have heard
those arguments again and again, and
they have not come to pass. | point
out, for example—and | will quote—in
1997, the National Governors Associa-
tion said the Internet Tax Freedom Act
“would cause the virtual collapse of
the State and local revenue base.”

The chairman of the Commerce Com-
mittee worked with myself and Sen-
ator STEVENS and others, and we passed
the legislation. The Governors said
that revenue base was going to col-
lapse. But in the next year, local and
State tax revenues were up $7.2 billion.
That is one example from over the last
8 years and the journey we have had in
the debate over this legislation.

The same thing happened in 2001.
Those who opposed our legislation said:
The growth of e-commerce represents a
significant threat to State and local
tax revenues and they might lose tax
revenue in the neighborhood of $20 bil-
lion in 2003.

According to the National Associa-
tion of State Budget Officers, State
sales tax collections rose from $134.5
billion in 2001 to $160 billion in 2003, an
increase of more than $25 billion in 2
years.

We heard again and again this would
be devastating to mom-and-pop stores
on Main Streets, and pretty much the
Main Streets of Maine and Oregon
would shrivel up because of the special
fix that was provided for sales online.
Over the entire period this law has
been on the books, the number of sales
online has gone up something like 1.5
percent. It has been a tiny fraction of
our economy.

The fact is, the major development
over the 8 years we have had this legis-
lation on the books is we have essen-
tially seen most of our businesses go to
“bricks and clicks.”” If you walk on the
streets of Maine, or the streets of Or-
egon, our smallest businesses so often
are able to expand their sales because
they have a significant online compo-
nent, and people from all over the
world can shop at a small store in
Maine or Oregon. | think as the Chair
will note, these small stores don’t have
big advertising budgets. They cannot
send people all over the world to mar-
ket their products. Because of the
Internet, they are in a position to have
a global marketplace. So major devel-
opment in this field, rather than wip-
ing out Main Street stores, has helped
them.

Senator LEAHY brought in a small
merchant from Vermont who talked to
us specifically about the extraordinary
gains they have been able to make as a
result of the convenience provided by
Internet shopping, which will certainly
be harmed if the Alexander legislation
were to pass.

I imagine we will continue to pum-
mel this subject a bit more tomorrow.
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Having been involved in this issue for 8
years, | think it is fair to say the deci-
sion the Senate makes on this subject
will say a whole lot about the future of
the Internet. We learned this morning,
as the chairman of the Commerce Com-
mittee pointed out, we are already lag-
ging behind in terms of broadband in-
vestment. That is the wave of the fu-
ture. | think small towns in Maine and
in Oregon—when we talk about access,
for example, to the Net and new tech-
nology, it is not going to come about
through cable, because cable is going
to be very reluctant to make those
major investments in small towns,
such as those that the distinguished
Presiding Officer represents, and my
small towns. It is going to come about
essentially through broadband, deliv-
ered via DSL, and the fact is, today,
DSL in many jurisdictions is singled
out for special and discriminatory
treatment. If we were to not update the
law, that would be a trend that would
be sure to accelerate.

So | think this is going to be an ex-
tremely important vote tomorrow.
This is a law that has worked. 1 will
wrap up with this one comment | have
mentioned to colleagues, as we have
talked about this over the years. | have
not found a single jurisdiction any-
where that can point to an example of
how they have been hurt by their in-
ability to discriminate against the
Internet. That is all we have sought to
do over the last 7 years. We said treat
the Internet as you treat the offline
world. When we started, that was not
the case. If you bought a paper the tra-
ditional way in a number of jurisdic-
tions, you would pay no taxes. If you
bought the online edition of that very
same paper, you would pay a tax. That
was not technologically neutral. So we
passed the first Internet tax freedom
bill to deal with that kind of example.

For over more than 5 years, this is a
law that has worked. Under the McCain
compromise that we will vote on to-
morrow, we would simply be updating
that law to incorporate the kinds of
technologies that evolved over the last
few years.

I wanted to make sure tonight that
people understood with a specific ex-
ample of a message that would go from
Providence, RI, to Portland, OR, how
the vagueness in terms of the defini-
tions in the Alexander legislation
would, in my view, subject a simple
message sent by BlackBerry via DSL
to scores of new taxes. | cannot believe
any Senator would want that to hap-
pen, and that is why | am hopeful we
will get support for the McCain com-
promise and be able to move forward to
final passage of the legislation.

| yield the floor, and | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. AL-
EXANDER). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.
Mr. FRIST. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

MORNING BUSINESS

Mr. FRIST. Mr. President, | ask
unanimous consent that the Senate
now proceed to a period for morning
business, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

JOHN RHODES MEMORIES

Mr. COCHRAN. Mr. President, it has
come to my attention that the family
of former Congressman John Rhodes of
Arizona has established a special Web
site: www.johnrhodesmemories.org for
the purpose of collecting memories
from friends and former colleagues of
this outstanding statesman.

When | was elected to serve in the
U.S. House of Representatives in 1972
one of the first House leaders | came to
know was John Rhodes, who was serv-
ing as chairman of the House Repub-
lican Policy Committee. Together with
Congressman Gerald Ford, who was the
Republican leader, he helped shape our
legislative priorities and worked close-
Iy with President Nixon to formulate
Republican Party policies.

The memories | have of John Rhodes
include his impeccable manners, his
courtesy, his warm, big smile, his good
judgement and his honesty. He was
well liked by all Members of the House,
Republicans and Democrats.

It was foregone conclusion when Ger-
ald Ford was selected by President
Nixon to be his Vice President that
John Rhodes would be elected by House
Republicans to be the Republican lead-
er. He was unopposed and elected
unanimously.

He served as leader with distinction
during a very challenging time. The
Watergate experience decimated House
Republicans, but he helped put us on
the road to political recovery and even-
tual majority status. Even though he
and | left the House about the same
time—he to retirement and | to elec-
tion to the Senate—we would get to-
gether occasionally at meetings of
SOS, a group that meets every week to
discuss mutual interests and ideas for
the improvement of the country and
beyond.

In summary, all my memories of the
Honorable John Rhodes were good
ones. His death on August 24, 2003, sad-
dened all who knew him. He was a true
friend and a great Congressman.

———

UKRAINIAN DEMOCRACY

Mr. LEVIN. Mr. President, the de-
mise of the Soviet Union, in 1991, pro-
vided an opportunity for millions of
people to chart their own destiny as
people free from the yoke of repressive
communism. At that time, there was
great hope that a free and prosperous
Ukraine could become a member of the
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Euro-Atlantic community that is
united by democracy, free markets and
the rule of law.

In the past 12 years, Ukraine’s transi-
tion to democracy and capitalism has
been a difficult process marked by suc-
cess and failure. The successes are
many: Ukraine has given up nuclear
weapons, peacefully changed power
from Leonid Kravchuk to Leonid
Kuchma, partnered with NATO’s Part-
nership for Peace program, and has sta-
tioned roughly 1,600 troops in lrag—one
of whom, Private Ruslan Androshchuk
paid the ultimate price for his service.

Yet, in spite of these achievements,
Ukraine faces a stark choice of leader-
ship as it seeks to shape its second dec-
ade of freedom from communism.
Those who would seek to forge a new
and open Ukrainian identity aligned
with the community of democratic na-
tions stand in contrast to those who
seek to return the nation to its repres-
sive past by establishing a more au-
thoritarian regime that avoids the
needed reforms it must undertake.

The choices facing the Ukrainian
people are clear, and the upcoming Oc-
tober 2004 presidential election will
play a critical role in determining the
course that this proud and important
nation will take. It is my hope that the
presidential election will draw Ukraine
closer to the West by cementing a
strong and stable democracy. Unfortu-
nately, a number of recent events and
actions by the Ukrainian government
have provided supporters of a demo-
cratic Ukraine with reason for concern.

In the lead up to the fall’s election,
Ukrainian president Leonid Kuchma
has pursued constitutional changes
that would shift substantial powers
from the presidency to the Ukrainian
parliament, the Verkhovna Rada, on
the eve of the presidential election in
which a strong opponent of the Presi-
dent is currently leading in the polls.
In response to concerns expressed by
many nations, President Kuchma
dropped the most egregious provision,
which would have replaced the direct
election of the president with an elec-
tion by the Ukrainian parliament. De-
liberations on constitutional reforms,
especially reforms that would alter the
political landscape and structure of the
nation, should be discussed in a full
and open parliamentary debate with
the broad participation of the Ukrain-
ian population. Yet, the proponents of
this measure primarily relied on back-
room maneuvering to push through
their changes. Although President
Kuchma argued that he was not advo-
cating these changes to strengthen his
position, since he has said he will not
run for reelection, many concerns ex-
isted that he was doing so to fortify
the position of his allies in the legisla-
ture.

In a sign that true democratic aspira-
tions in Ukraine are still alive, those
changes to the Ukrainian constitution
failed by six votes earlier this month. |
am hopeful that President Kuchma will
permit the election to go forward with-
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out further attempts to undermine
Ukraine’s constitution.

The constitutional changes advo-
cated by President Kuchma are just
one facet of an increasingly authori-
tarian trend in Ukraine. Media repres-
sion that threatens the safety of
Ukrainian journalists also limits the
ability of citizens to obtain fair and ac-
curate reporting prior to the October
elections. A free press and open media
are essential foundations for any open,
democratic society. Yet the ability of
the media to operate freely has been
threatened in the past several years.

The commercial FM Dovira network
removed Radio Free Europe/Radio Lib-
erty, RFE/RL, Ukrainian-language pro-
grams from its schedule in February of
this year. This move came after the
takeover of the network by a political
supporter of President Kuchma. The
network had previously served as the
RFE/RL major affiliate, reaching
roughly 60 percent of Ukraine’s popu-
lation. Apparently RFE/RL program-
ming did not ‘‘fit the envisioned new
format of the radio network,” despite
the fact that these programs were the
most popular shows on the station.

When Radio Kontynent, an FM com-
mercial station in Kyiv, started airing
RFE/RL programming a couple of
weeks later, the station was raided and
closed by Ukrainian authorities. The
station’s transmission equipment and
three employees were briefly detained.
The former owner of the station fled to
Poland fearing for his life and is await-
ing political asylum.

This action was not an isolated
event, unfortunately. According to the
Broadcasting Board of Governors,
Ukrainian authorities continue an on-
going campaign against the inde-
pendent media, including the harass-
ment of journalists and the suppression
of fact-based news and information and
investigative reporting. Several jour-
nalists have been murdered and others
have been Kkilled in suspicious ‘‘acci-
dents.” We must do more to support ef-
forts in Ukraine by journalists and
media organizations that fight for fun-
damental rights.

Political repression and harassment
apparently influenced the election for
the mayor of Mukachevo, a town in
southwestern Ukraine. Exit polls for
this election indicated that Our
Ukraine’s candidate received 62.4% of
the vote, yet a subsequent recount in-
dicated that his opponent won by 5,000
votes. Reports trickling out after the
election indicated that some of the
election stations were raided and dam-
aged by “‘criminal elements’ and other
ballots were summarily destroyed or
ignored. Four members of the par-
liament were beaten and an election
observer was hospitalized after being
assaulted. In addition to this, prior to
the election the Our Ukraine candidate
temporarily was taken off the ballot
and a theater director that allowed Our
Ukraine to use his venue for a meeting
was severely beaten.

The Organization for Security and
Cooperation in Europe, OSCE, ex-
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pressed its concerns about this elec-
tion, as well as recent legislation that
bars domestic non-partisan observers
from monitoring elections. Without the
assurances of a free, open, and trans-
parent election, there is little to hope
that the fall election will, in fact, up-
hold true democratic values. The
events in Mukachevo and the barring
of domestic observers are reasons for
great concern. Recent actions, such |
described, raise the fear that this elec-
tion will be stolen from the Ukrainian
people.

Ukraine has taken some positive
steps toward the creation of demo-
cratic institutions and a free-market
economy, though much more remains
to be done. This is why a free and fair
presidential election in October 2004 re-
mains so important to determining the
future path of Ukraine. Who emerges
victorious from this election is a mat-
ter to be decided by the Ukrainian peo-
ple. What is of concern to the United
States is how these elections will be
conducted. Both the election day and
the pre-election period must meet
international standards for a free and
fair electoral process, including ensur-
ing that candidates have unimpeded ac-
cess to media outlets, citizens are
guaranteed the opportunity to exercise
their civil and political rights, free
from intimidation and interference,
and domestic and international mon-
itors are allowed to observe the elec-
toral process and report their findings.
The numerous problems in Ukraine
noted in elections in 1999 and 2002 by
election observers only intensify every-
one’s concerns.

Ukraine, if it is to realize its consid-
erable potential, must take action now
to protect the fundamental human
rights of its citizens. There have been
some achievements in the past twelve
years, but much more remains to be
done. | know that my Senate col-
leagues share my concerns about the
upcoming presidential elections and
stand ready to support the Ukrainian
people as they continue with efforts to
make their nation more free and demo-
cratic.

———
LOCAL LAW ENFORCEMENT ACT
OF 2003
Mr. SMITH. Mr. President, | rise

today to speak about the need for hate
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and | introduced the
Local Law Enforcement Enhancement
Act, a bill that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.
Three employees of the Office of Di-
versity and Dialogue in Scottsdale, AZ,
were injured on February 26, 2004, when
a bomb delivered through the mail ex-
ploded in their office. The Office of Di-
versity and Dialogue offers community
training and outreach programs and
handles various complaints from city
employees and citizens, including ra-
cial and sex discrimination grievances.
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The explosion occurred when Don
Logan, the director of Scottsdale’s Of-
fice of Diversity and Dialogue, opened
a notebook sized package addressed to
him that was carrying a bomb. The
blast left a 3% inch-wide hole in
Logan’s desk and shot shrapnel into
the walls, ceiling and floor. Logan, 48,
suffered serious burns on his hands and
arms.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. | believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———

A CREDIBILITY GAP ON NEW
NUCLEAR WEAPONS

Mrs. FEINSTEIN. Mr. President, |
rise today to address what | consider a
large and serious issue—U.S. nuclear
weapons policy—and update the Senate
on what has been happening.

In particular, I am concerned about
the apparent reopening of the nuclear
door by the United States and the fur-
ther research and development of a new
generation of nuclear weapons.

I serve as a member of the Senate
Appropriations Committee, on both the
Energy and Water and Defense Sub-
committees, and have had an oppor-
tunity to participate in the committee
and conference debates on this issue.

Despite earlier claims to the con-
trary, by all appearances the Bush Ad-
ministration is seeking to develop a
new generation of nuclear weapons.

This includes both the Robust Nu-
clear Earth Penetrator, which is a 100-
kiloton “‘bunker buster’’, and so-called
Advanced Concepts, which translate
into low-yield battlefield nuclear weap-
ons, below 5 kilotons.

The first hints of this policy came in
the administration’s 2001 Nuclear Pos-
ture Review—which was leaked to the
press in early 2002.

The review cited the need to develop
a new generation of tactical nuclear
weapons, blurring the lines between
conventional and nuclear forces.

According to press reports, it named
seven countries against which it would
consider launching a nuclear first
strike: North Korea, Iraq, Iran, Syria,
Lybia, China, and Russia.

And it proposed a ‘“‘new triad,” in
which nuclear and conventional weap-
ons co-exist along the same continuum.

This blurs the distinction between
nuclear and conventional weapons and
suggests that they could be used as of-
fensive weapons.

Subsequently, in the Defense Author-
ization Bill last year the Administra-
tion sought, and ultimately obtained
permission, to repeal the 10-year old
Spratt-Furse Amendment, which pro-
hibited research to develop a low-yield,
less than 5 kiloton, nuclear weapon.

Spratt-Furse has served as a ‘“‘brake”
on nuclear weapons development for
the past decade. Now, it is gone.
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| argued against the repeal of Spratt-
Furse on the floor, and working with
Senator KENNEDY, | offered an amend-
ment to maintain it. Unfortunately, we
did not prevail.

What really concerns me is that,
throughout all of this, the Administra-
tion continues to deny their intention
to develop new nuclear weapons.

For example, Secretary of Energy
Spencer Abraham, in a Washington
Post op-ed on July 21, 2003, stated:
“. .. we are not planning to develop
any new nuclear weapons at all.”

And Secretary of Defense Donald
Rumsfeld, in response to a question |
asked him at a Defense Appropriations
Subcommittee hearing on May 14, 2003,
stated that the work the Administra-
tion was undertaking was ‘“‘just a
study”’, and that there were no plans to
build new weapons.

This defies credibility.

Well, if one really wants to know
what is happening, the best thing to do
is to track where the Administration is
asking for and spending money.

And when you do, you find that the
administration is putting major re-
sources into researching new nuclear
weapons.

For instance, last year’s budget re-
quest included: $15 million for the
study of the development of the Robust
Nuclear Earth Penetrator; $6 million in
funding for Advanced Nuclear Weapons
Concepts, including the study for de-
velopment of low-yield, battlefield
weapons; $24 million to increase the
Nevada Test Site’s time-to-test readi-
ness posture from the current 36
months to 18 months; and, $22 million
for site selection for the Modern Pit
Facility, which is a facility to build
nuclear triggers for our Nation’s stock-
pile of nuclear weapons.

This would be a $4 billion plant to
make up to 450 new ‘‘pits’” per year,
some of which could be designed for
new weapons.

Four-hundred-and-fifty pits is larger
than China’s entire nuclear arsenal, so
this production capacity raises ques-
tions about the number of weapons the
Administration wants in the U.S. arse-
nal.

Currently, the United States has ap-
proximately 15,000 warheads. Under the
Moscow Treaty, the U.S. is to decrease
its strategic nuclear force to 1,700 to
2,200 warheads by 2012.

To maintain a 2,200 warhead nuclear
force at replacement level, we would
only need to build 50 pits a year, not
450. Fifty pits a year can be handled at
Los Alamos. So why build a new facil-
ity, with a production capacity of 450
pits a year?

This country doesn’t need that much
production unless plans are underway
to increase the size of our nuclear arse-
nal, including a new generation of nu-
clear weapons.

Last year, those of us opposed to de-
veloping tactical nuclear weapons did
have some success in limiting these
programs.

Working with others in the House
and Senate, we managed to: cut the
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funding for the Robust Nuclear Earth
Penetrator in half, to $7.5 million; con-
dition $4 million of the $6 million for
Advanced Concepts on further report-
ing and planning on Stockpile Steward-
ship; and contain spending on the Mod-
ern Pit Facility to $10 million, a $12
million reduction.

Critically, we also managed to win
passage of a requirement that any
move to develop a Robust Nuclear
Earth Penetrator further than the 6.2A
phase require a specific congressional
authorization.

As many of my colleagues know,
there is a formal set of phases by which
new and modified nuclear weapons
move through research, development,
production, deployment, and retire-
ment.

As a recent CRS report states, “The
Key phases for Robust Nuclear Earth
Penetrator are: phase 6.2, feasibility
study and down select; phase 6.2A, de-
sign definition and cost study; phase
6.3, development engineering in which
the nuclear weapons labs produce a
completed warhead design; and phase
6.4, production engineering, in which
the design is a adopted for production
and a system to manufacture the weap-
on is created.”

So when the administration wants to
move beyond 6.2A to 6.3 and into the
development engineering phase, they
need specific Congressional authoriza-
tion.

Continuing its efforts, the adminis-
tration came back this year and asked
for significantly more funding for re-
search into new nuclear weapons.

Indeed, the administration’s budget
requests before Congress this year
total some $96.5 million, and makes it
clear that there are those in this ad-
ministration who are deadly serious
about the development and deployment
of a new generation of nuclear weap-
ons.

The administration’s FY 2005 budget
request calls for: $27.5 million for the
Robust Nuclear Earth Penetrator; $9
million for Advanced Concepts Initia-
tive, which includes so-called ‘“‘low
yield”’ weapons (under 5 kilotons); and
$30 million for the Modern Pit Facility.

This is just the tip of the iceberg.
The Congressional Research Service
now reports that the administration’s
own long-term budget plans, including
$485 million for the Robust Nuclear
Earth Penetrator between 2005 and
2009, ‘“‘cast doubt’” on the contention
that the study of new nuclear weapons
are, in fact, only a study.

This ramp-up in funding can mean
one thing: the administration is deter-
mined to develop and deploy a new gen-
eration of nuclear weapons.

Yes, the administration is seeking to
re-open the nuclear door and is seeking
more ‘“‘usable’ nuclear weapons:

The Robust Nuclear Earth Pene-
trator, for use in launching first
strikes to reach deeply embedded com-
mand bunkers; and

Tactical nuclear weapons, for pos-
sible use on the battlefield.
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The logic of the Robust Nuclear
Earth Penetrator, for instance, is that
there are certain scenarios in which
the United States could need a nuclear
weapon to destroy deeply buried tar-
gets—such as command bunkers—
which could not be effectively targeted
by conventional weapons.

The goal would be to develop a weap-
on that could burrow into the earth
deep enough so that it would be ‘‘anti-
septic”’, with fallout contained deep be-
neath the surface, 500-1000 feet below
the surface.

There are three problems with this:

First, a casing that can drill down
800-1000 feet before the warhead ex-
plodes does not exist. While the U.S.
has technologically sophisticated mis-
siles, there is no such casing at this
time.

Second, advanced conventional muni-
tions can shut down air vents, cut-off
electricity, and render these targets
harmless.

Third, and most critically, it is not
possible to contain the radioactive fall-
out from these weapons—and the radio-
active fallout is enormous.

According to Stanford University
physicist Sidney Drell, even a one-kil-
oton weapon detonated 20-50 feet un-
derground would dig a crater the size of
ground zero and eject a million cubic
feet of radioactive debris into the air.
The Robust Nuclear Earth Penetrator
is a 100 megaton weapon, so magnify
that by 100-fold.

You would need to burrow more than
800 feet into the earth before the weap-
on exploded in order to contain the
fallout from the Robust Nuclear Earth
Penetrator. The maximum feasible
depth we can bury a warhead into the
earth today is about 35 feet.

Use of the Robust Nuclear Earth Pen-
etrator would be a cataclysm of the
highest order. Using one might well
take out a buried North Korean bunk-
er, but would also kill tens of thou-
sands, if not hundreds of thousands in
both North and South Korea and, de-
pending on wind patterns, either China
and Japan as well.

So the idea that the Robust Nuclear
Earth Penetrator would provide the
United States with a usable nuclear
weapon—perhaps even a weapon that
would be an effective first strike weap-
on—is absurd.

Furthermore, it represents a major
departure from U.S. policy and makes
our nation less safe—not more.

This is in fact part of the administra-

tion’s broader policy in the inter-
national arena that can best be
summed up in two words: Arrogant

unilateralism.

This administration has: engaged in
unnecessarily belligerent unilateralist
rhetoric and action; dismissed arms
control and nonproliferation efforts as
ineffective; emphasized the role of pre-
emptive military action; and pursued
new nuclear weapon capabilities.

The administration is sending the de-
stabilizing message that nuclear weap-
ons have utility, thereby encouraging
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the proliferation the United States
seeks to prevent.

Instead, | believe that the United
States’ top priority for nuclear secu-
rity should be preventing the spread of
nuclear, chemical, and biological weap-
ons and the means to deliver them.

Leading non-proliferation efforts and
actions, and convincing the world to
follow, that’s how the world will be
safer today and safer tomorrow.

U.S. Nuclear Weapons Policy: I am
not a supporter of unilateral disar-
mament. | am a supporter of treaties,
agreements, and programs with strong
enforcement and interdiction programs
to accomplish multi-lateral disar-
mament.

I believe that this Nation should al-
ways be in a position to protect itself,
with a strong military, and the most
advanced technology available to that
military.

But | believe that moving ahead with
these programs is folly.

First, who would want to send their
son or daughter to a battlefield with
tactical nuclear weapons?

Second, under what circumstances
would a President push the ‘“Red But-
ton” for a nuclear first strike that
would launch a nuclear missile of 100
kilotons, 4 or 5 times more devastating
than Hiroshima, which killed 140,000 in
just the first four months after the
Bomb was dropped.

The United States has the most ad-
vanced conventional strike forces in
the world. We have conventional bombs
that can burrow into the earth and de-
liver thousands of pounds of explosives.

If the United States develops new nu-
clear weapons, what do we think India
will do?

If the United States develops new nu-
clear weapons, what do we think Paki-
stan will do?

And what about
Korea?

Does this encourage them to develop
battlefield nuclear weapons? | believe
it does.

This administration is placing too
great an emphasis on efforts to develop
and deploy a new generation of nuclear
weapons.

This is the wrong policy and, in my
view, will only cause America to be
placed in greater jeopardy in the fu-
ture.

What should be done?

First, Congress should cut the fund-
ing for the Robust Nuclear Earth Pene-
trator and Advanced Concepts entirely.

Second, Congress should close an in-
advertent loophole that appears to
allow the Administration to go forward
with design engineering of low-yield or
other Advanced Concepts weapons, but
requires specific Congressional action
for the Robust Nuclear Earth Pene-
trator.

Congress should put the same restric-
tions on Advance Systems that are re-
quired for the Robust Nuclear Earth
Penetrator—and require specific Con-
gressional authorization for design en-
gineering and development of battle-
field nuclear weapons.

Iran and North
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I will propose such an amendment
most likely in mark-up or Conference
Committee.

Third, Congress should postpone
funding for the Modern Pit Facility
until we receive a joint laboratory re-
port that will include the finds of ‘‘ac-
celerated aging” experiment, due in
2006,

Although it is true that the pits in
current U.S. warheads are expected to
slowly deteriorate as they age—and at
some point will need to be replaced if
the warheads are to remain in the
stockpile—until that study is com-
pleted we simply have insufficient data
to measure either the urgency by
which pits need to be replaced or how
many pits a year the United States
needs to be able to manufacture to
meet replacement needs.

Finally, Congress should deny any
funding for new nuclear weapons until
the reports we are awaiting justify
these programs, including:

The report on stockpile stewardship
required by last year’s Energy and
Water bill and which is intended to
help inform decision making; and,

A formal report that spells out the
specific military necessity of any of
these new weapons. Usually, the mili-
tary requirements for a specific weap-
ons system—nuclear or nonnuclear are
provided before well before funds are
provided for design engineering.

These steps are necessary to bring
this administration’s unrestrained en-
thusiasm for developing new nuclear
weapons under control, and assure that
the United States proceeds in this area
with all the seriousness and restraint
that is fitting for a great power.

Now, | want to take a moment to say
what | believe the United States should
be doing with regard to nuclear policy.

First and foremost, the United States
must work with others in the inter-
national community to address the
larger nuclear non-proliferation prob-
lem.

Proliferation poses a clear and
present danger not only to our nation
but to the world.

President Bush offered a glimmer of
hope two months ago, when he called
for international cooperation on con-
trolling the spread of weapons of mass
destruction.

In his speech, President Bush called
for: expanding efforts to obtain multi-
lateral cooperation in interdicting
land, sea and air shipments of WMD-re-
lated equipment, materials and tech-
nology.

Early adoption of a U.N. Security
Council resolution that would require
all Nations to criminalize certain pro-
liferation-related  activities, enact
strict export control regulations, and
ensure adequate security for nuclear
and other sensitive materials within
their borders.

Expansion of threat-reduction assist-
ance programs that are designed to se-
cure sensitive materials and prevent
former weapons scientists from selling
their expertise on the black market.
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Closing a loophole in the Non-
proliferation Treaty—NPT—that has
enabled countries like Iran to acquire
dual-use facilities capable of producing
bomb-grade plutonium under the guise
of a civil nuclear energy program.

Strengthening verification of the
Non-Proliferation Treaty, by calling on
countries to adhere to the Inter-
national Atomic Energy Agency’s—
IAEA—Additional Protocol.

The creation of a special committee
of the IAEA Board to deal with
verification and compliance.

Ensuring that no country under in-
vestigation for violating nuclear pro-
liferation obligations should be allowed
to serve on the IAEA Board of Gov-
ernors.

These are important steps, but they
do not amount to a comprehensive non-
proliferation strategy.

Building on what the President sug-
gested, | believe the following actions
are needed to implement a comprehen-
sive approach to non-proliferation:

First, the U.S. should support
strengthened international monitoring
and inspection capabilities, such as the
International Atomic Energy Agency’s
Additional Protocol.

The Additional Protocol is an adden-
dum to the Non-Proliferation Treaty,
which would expand the amount of in-
formation that Nations will have to
provide the IAEA—including, the loca-
tion, operational status, and produc-
tion of any uranium and thorium
mines.

It also would expand IAEA’s ability
to check for clandestine nuclear facili-
ties by providing the agency with au-
thority to visit, on short or no notice,
any facility to investigate questions or
inconsistencies in a state’s nuclear dec-
larations.

The Additional Protocol has now
passed the Senate, and | believe that
the United States must work with the
IAEA to give it reality and force.

Second, the U.S. and other global
powers can no longer ignore the posses-
sion of nuclear weapons by allies and
friends.

India and Pakistan are not a direct
threat to the United States, but they
do threaten one another, and, as we re-
cently learned, Pakistan has been at
the hub of a global black market in nu-
clear technology.

According to a press report last Fri-
day, it is possible that India is now
seeking to develop a low-yield nuclear
weapon of less than one kiloton, fol-
lowing in the footsteps of the Bush ad-
ministration’s nuclear weapons policy.

Such a move by India would likely be
extremely destabilizing for Asia. We
must realize that the way in which the
United States and our friends and al-
lies approach nuclear weapons has a
profound impact on global security,
and we must be willing to make sure
that our friends, no less than states of
concern, adopt a responsible approach
to nuclear weapons.

Third, the international community
must consider new ways to restrict ac-
cess to dangerous nuclear technologies.
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The Non-Proliferation Treaty guar-
antee of access to ‘“‘peaceful” nuclear
technology has allowed states such as
Iran to acquire uranium enrichment or
plutonium production facilities useful
for weapons without adequate over-
sight and monitoring.

| support efforts in the UN Security
Council to effectively criminalize traf-
ficking in weapons of mass destruction,
and work with other nations to make
sure that effective means to control
the spread of any WMD technology are
in place.

Fourth, the United States should ex-
pand and accelerate Nunn-Lugar threat
reduction programs.

This initiative has helped make the
United States and the world safer over
the past 10 years by improving security
and taking much of the Soviet era nu-
clear, chemical, and biological weapons
arsenal and infrastructure out of cir-
culation. Yet funding for Nunn-Lugar
has remained flat at about $1 billion
annually over the past several years.

The bipartisan Baker-Cutler Com-
mission proposed last year that U.S. ef-
forts for nuclear security should be in-
creased to $30 billion over ten years,
and | believe it is critical that we in-
crease Nunn-Lugar funding so that re-
sources are commensurate with the
challenge.

Fifth, we must redouble our efforts
to secure and remove all unprotected
nuclear material, especially material
at the world’s most vulnerable sites.

During the Cold War more than twen-
ty tons of HEU were distributed around
the world to research reactors and
other facilities. Most of this material
is poorly guarded and much is stored at
extremely vulnerable sites.

Along with Senators REED, NELSON,
and LEVIN | recently introduced legis-
lation to give our government the di-
rection, tools, and resources necessary
to secure and remove nuclear materials
from around the world in an expedi-
tious manner by creating a single, inte-
grated U.S. government program, with
a defined budget and resources, to fa-
cilitate the removal of these materials.
It is my hope that Congress will take
action on this legislation soon.

Sixth, the United States should work
to achieve a global halt to the produc-
tion of weapons usable fissile materials
through the Fissile Material Cut off
Treaty—FMCT.

Progress on multilateral negotia-
tions to end the supply of new material
for nuclear bombs has been stalled for
years.

Now, a shift in China’s position opens
the way for progress. Unfortunately,
the Bush administration has decided to
reevaluate its support for such an
agreement.

Seventh, the United States should
seek to engage in discussions with
‘“‘states of proliferation concern’ to
look for ways to bring such states into
the community of responsible nations.

These are states that have nuclear
weapons or may be pursuing them and
include: India, Pakistan, lIran, Israel,
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Libya, North Korea,
Egypt, and Saudi Arabia.

Despite the administration’s claim of
a Libya success story, other nations
appear to be drawing different conclu-
sions from the Administration’s ap-
proach on these issues.

We are experiencing on-going crises
involving the North Korean nuclear
weapons programs, and lran now ap-
pears to be on the verge of a nuclear
weapons capability.

Finally, the United States and other
nuclear weapon states must reduce the
role of nuclear weapons in their own
thinking.

For the United States to be increas-
ing funding for the research and devel-
opment of a new generation of nuclear
weapons even as we are telling others
that they should not pursue these
weapons themselves may well provoke
the very proliferation we seek to pre-
vent.

| strongly support a robust military
to safeguard America’s National Secu-
rity interests.

But | believe we will make our nation
and our allies less secure—not more—if
the United States opens the door to the
development, testing, and deployment
of new tactical and ‘low-yield’ nuclear
weapons.

The administration claims that it is
not seeking to develop these nuclear
weapons.

But | think we’ve seen that the facts
demonstrate that this is not the case.

That is why those of us who do not
want the nuclear door opened need to
stand firm and oppose these efforts by
the administration to develop these
weapons.

Syria, Brazil,

———

JAMES MONROE, FIFTH
PRESIDENT 1817-1825

Mr. ALLEN. Mr. President, | rise
today on the 198th anniversary of his
birth, to recognize James Monroe, a
Virginia patriot, and honor his service
to our Nation as a soldier, a diplomat,
a legislator and as the fifth President
of the United States of America.

James Monroe, born April 28, 1758 in
Westmoreland County, was born,
raised, and educated in the Common-
wealth of Virginia. Foregoing his stud-
ies at the College of William and Mary,
James Monroe joined the Williamsburg
Militia in 1775 in defiance of the British
King. He served gallantly in the Conti-
nental Army on the battlefield at Har-
lem Heights, White Plains, Trenton,
Brandywine, Germantown and Mon-
mouth, eventually rising to the rank of
Lieutenant Colonel.

A student of Thomas Jefferson’s after
serving in the Revolutionary War,
James Monroe was an adherent of Mr.
Jefferson’s principles of individual
freedom and restrained representative
government, which would guide him
through fifty years of public service.
Elected to the Virginia General Assem-
bly in 1782, Monroe served in the Con-
federate Congress and in the first
United States Senate before his first of
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two terms as Minister to France. He re-
turned to his Virginia, and as many
students of Mr. Jefferson have done
since, served four years as Governor.

During Thomas Jefferson’s Presi-
dency, James Monroe returned to
France and was essential in the nego-
tiation of the Louisiana Purchase in
1803. His foreign policy experience led
James Madison to name him both Sec-
retary of State and Secretary of War as
the United States was once again
pulled into war with Great Britain in
1812.

Elected President of the United
States in 1816, Monroe’s Presidency has
long been referred to as the Era of
Good Feeling, during which time he
helped resolve long-standing griev-
ances with the British, acquired Flor-
ida from the Spanish in 1819, signed the
Missouri Compromise and renounced
European intervention or dominion in
the Western Hemisphere with one of
our Nation’s greatest foreign policy
documents, the Monroe Doctrine.

In 1820, Monroe achieved an impres-
sive re-election, losing only one elec-
toral vote, reserving a unanimous elec-
tion for George Washington.

My own family has many strong ties
to the legacy of James Monroe. My
wife Susan and | enjoyed our wedding
on the grounds of his home Ashlawn-
Highland in Charlottesville where her
family has worked for many years. In
fact, part of Monroe’s property in Albe-
marle County, is now on the grounds of
his teacher’s great institution of learn-
ing, the University of Virginia and is
respectfully referred to as Monroe’s
Hill.

The life of James Monroe is one that
embodied Virtue, Honor and Commit-
ment during his accomplished life of
public service. It is fitting that he
would pass from this Earth on July
Fourth, 1831.

It is with sincere admiration that I
respectfully ask my colleagues to rec-
ognize James Monroe’s one hundred
and ninety-eighth birthday as a re-
minder of his remarkable and magnifi-
cent leadership for the people of Vir-
ginia and the United States of Amer-
ica.

———

ADDITIONAL STATEMENTS

CONGRATULATING SISTER JANICE
RYAN

e Mr. JEFFORDS. Mr. President,
today | recognize Sister Janice Ryan, a
native of Fairfield, as this year’s re-
cipient of the Kids On The Block
Vermont Puppet’s Choice Award win-
ner. This award is conferred annually
by Kids on the Block—Vermont, a the-
atrical troupe that performs with pup-
pets to deliver messages of personal
safety, diversity, and acceptance of dis-
abilities. As an honoree, Sister Janice
is being acknowledged for her out-
standing contributions to children and
families statewide.

I have admired Sister Janice ever
since | first met her. Her career-long
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dedication to education and to helping
those who need it most has encom-
passed serving in many capacities, in-
cluding teacher, professor, adminis-
trator, advocate, mentor and role
model. Each one of these alone are wor-
thy of praise in their own right.

One of Sister Janice’s first of many
outstanding accomplishments was the
development of the special education
program at Trinity College, where she
served as a professor, Chair of Edu-
cation and President. She continued on
that path of service in helping to pass
groundbreaking legislation that en-
sured the educational rights of children
with disabilities.

Sister Janice’s passion and commit-
ment to the children of Vermont and
the Nation is unsurpassed. From 1995 to
1999 Sister Janice served as Education
Director on my staff. Her experience
was invaluable. 1 am forever indebted
to her for her service.

All who know Sister Janice know
how dedicated she has been her entire
life in serving others. She now serves
as the Deputy Director for the
Vermont Department of Corrections.
There are very few people in this world
who have given so much and asked so
little in return. | hope Sister Janice
knows that her years of giving have
not gone unnoticed. This award shows
how much she is appreciated even
though it is impossible for us to fully
recognize her contributions.

I am so proud to stand here and tell
you about such a great Vermonter. |
wish her my deepest congratulations
for an award she so greatly deserves.
Everyone who has the opportunity to
benefit from Sister Janice’s service is
extremely lucky.e

—————

HONORING PARENTS ANONYMOUS
OF SOUTH EASTERN KENTUCKY

e Mr. BUNNING. Mr. President, | pay
tribute and congratulate the work of
Parents Anonymous of South Eastern
Kentucky.

Parents Anonymous was founded
with the goal of preventing child abuse
by engaging parents and strengthening
families. Their goal is to stop child
abuse by working with parents before
it happens or continues to happen.

The citizens of Kentucky are fortu-
nate to have the services of Parents
Anonymous of South Eastern Ken-
tucky. This organization’s example of
dedication, hard work and compassion
should be an inspiration to all through-
out the Commonwealth.

They have my most sincere apprecia-
tion for this work and | look forward to
their continued service to Kentucky.e

——————

GIRL SCOUTS OF KICKAPOO COUN-
CIL HONOR SIX GOLD AWARD
RECIPIENTS

e Mr. DURBIN. Mr. President, | rise
today to salute six remarkable young
women who will soon be presented with
the Girl Scout Gold Award by Girl
Scouts-Kickapoo Council in Peoria, IL.
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The Girl Scout Gold Award is the
highest achievement in Girl Scouting.
It is presented to Senior Girl Scouts
who have demonstrated outstanding
accomplishments in the areas of lead-
ership, community service, career
planning, and personal development.
Nationwide, less than 3 percent of Sen-
ior Girl Scouts earn the Gold Award
each year.

To earn the Girl Scout Gold Award, a
Girl Scout must satisfy several re-
quirements. First, she must fulfill a se-
ries of preliminary tasks, including the
completion of four Interest Project
Patches, the Career Exploration Pin,
the Senior Girl Scout Leadership
Award, and the Senior Girl Scout Chal-
lenge. Upon completion of these four
tasks, the Girl Scout then must design
and implement a Girl Scout Gold
Award project, integrating all of the
skills and knowledge that she has
gained through her years in Girl Scout-
ing. The project must demonstrate a
substantial commitment to commu-
nity service and leadership and be car-
ried out over the course of at least 50
hours.

Leslie Carter, of Girl Scout Troop 47,
will be presented with the Girl Scout
Gold Award for her service as a person-
alized aide for a student with special
needs during the summer school term.
Leslie’s project involved planning les-
sons and activities that helped the girl
improve her socialization skills, ena-
bling the student to be more receptive
to academic lessons, try new activities,
and improve her abilities.

Tiffany Cremer, of Girl Scout Troop
47, will be honored with the Girl Scout
Gold Award for her project which
aimed to increase public awareness of
Girl Scout events, service projects, and
programming, by publishing articles
and photographs in local newspapers
across Fulton County, IL.

Kendall Juers, of Girl Scout Troop
555, will receive her Girl Scout Gold
Award for her efforts to refurbish the
collection of the Glen Oak Primary
School Library. Kendall collected new
and used books to be donated to the li-
brary and also made bags that the chil-
dren will use to protect the books they
check out of the library and bring
home.

Alicia McCombs, of Girl Scout Troop
47, will receive her Girl Scout Gold
Award in recognition of her role in co-
directing a school play and fulfilling a
variety of additional responsibilities,
including set building, costumes,
makeup, and lighting.

Diana Newlan, of Girl Scout Troop
555, will be presented with the Girl
Scout Gold Award in recognition of her
efforts to reorganize her school’s music
library, including cataloging, repair-
ing, and replacing sheet music.

Sarah Rosecrans, of the Juliette Girl
Scout Troop, will be honored with the
Girl Scout Gold Award for her leader-
ship in planning a councilwide event
for Brownie Girl Scouts, enabling the
younger girls to learn about and pre-
pare for Junior Girl Scouts, the next
level in Girl Scouting.
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For each of these young women, | ex-
pect that the completion of the Girl
Scout Gold Award is only the first step
toward a lifetime of civic involvement.
| take this opportunity to congratulate
each of these young women for their
hard work and dedication in earning
the Girl Scout Gold Award and to pub-
licly recognize them for their excep-
tional leadership and service to their
communities.®

———
IN TRIBUTE TO THE PETTYS

® Mr. HOLLINGS. Mr. President, this
year many of our colleagues are seek-
ing the NASCAR vote, but | think it
would be wise if each member in this
body, instead, sought out the NASCAR
heart.

My neighbors in South Carolina are
Pattie and Kyle Petty. In May 2000, the
Pettys faced a terrible tragedy, as
their young son, Adam, the next great
racing hope in the family, died during
a practice session. Pattie and Kyle
didn’t retreat after that, but have
worked ever since to bring Adam’s
dream of a camp for chronically ill
children to reality. Many NASCAR
drivers, owners, sponsors, and fans
have contributed, and the Victory
Junction Gang Camp will open its
doors in June.

I bring to the attention of my col-
leagues the following article from the
April 23 USA Today, outlining the good
work of the Petty family and | ask
that it be printed in the RECORD.

The article follows:

[From USA TODAY, Apr. 23, 2004]
LEGENDARY RACING FAMILY HOPES TO TURN
CORNER
KYLE PETTY HELPS MAKE HIS SON’S DREAM A
REALITY
(By Chris Jenkins)

As a race car driver, Kyle Petty can’t hope
to match the success of his father and grand-
father. As an executive, he can’t hope to
compete with NASCAR’s mega-teams that
have millions more to spend on the best cars,
drivers and mechanics. As a father, he can’t
hope to put his son’s death in a racing acci-
dent nearly four years ago completely behind
him.

But Petty does hope, and he seems to radi-
ate hope to those around him through his
sincere nature and gentle, quick wit. Other
drivers might be better at turning left on the
racetrack. They don’t have his gift for turn-
ing life’s negatives into positives.

““No matter how bad your day is, when you
see Kyle, your day’s better,” driver Tony
Stewart says. ‘“‘He tells you a silly joke that
makes you laugh or something that makes
you feel better.””

Petty, 43, gets angry—furious, actually—
when he and his cars don’t measure up. And
he recently woke up crying in the middle of
the night, missing his son, Adam.

But in the right-hand column of Petty’s
emotional ledger is the camaraderie he feels
with others in the NASCAR community, op-
timism that his family’s team eventually
will return to victory lane and, above all, the
completion of Adam’s dream: a $20 million-
plus retreat for chronically ill children.

“I've always been incredibly optimistic
that as bad as it is, it’s got to get better,”
Petty says.

It would be easy to dwell on what might
have been. Had Adam Petty lived, many in
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NASCAR believe his electric talent and spon-
sor-friendly personality would have driven
the Petty Enterprises team back to the
prominence it once enjoyed. Petty doesn’t
allow such thoughts: “If you do, you’ll just
go crazy.”’

Kyle’s father, seven-time NASCAR cham-
pion Richard Petty, 66, says it took years for
Kyle’s upbeat personality to resurface. ‘It
took him a long time to get over it,”” Rich-
ard says, pausing to reconsider his use of the
phrase “‘over it.”’

““Not to get over it. To get it beside of him
instead of in front of him.”

Says Stewart: “‘I think when you see what
Kyle’s been through as a person, a lot of peo-
ple at that point would kind of retreat and
kind of put themselves in their own little
hole and shut themselves out from the rest
of the world.

“With Kyle and (wife) Pattie, it’s just the
opposite. He’s such a positive person that
you can’t help gravitate toward people like
him and you want to be surrounded by peo-
ple like him.””

““CAMP’” A MISNOMER

A tour of the Victory Junction Gang Camp,
a retreat in rural Randleman, N.C., for
chronically ill children, revealed two minor
flaws.

The first is in its name: A ‘“‘camp” has
shoddy log cabins, leaky canoes and a slimy
pond. This place feels more like a trendy
suburban subdivision. There are new build-
ings—a theater, a gym, a pool and more—
trimmed in bright colors and stainless steel,
resort-quality guest cottages and medical fa-
cilities where volunteer doctors will care for
campers’ special needs.

The second flaw, pointed out by Kyle and
Pattie Petty, is a bent pedestrian bridge
girder that was rammed by an errant deliv-
ery truck. It’s March, three months before
the camp is to open. This setback doesn’t
seem to be stressful. Instead, the Pettys
laugh, reminded of the time Adam, at 15, ac-
cidentally mangled the family van by run-
ning into an overhang at his grandfather’s
house.

Fond stories about Adam, the only one of
the Pettys’ three children who seriously pur-
sued a driving career, still waft through the
garage. Once he was spotted carrying a brief-
case around the infield, an accessory not
often associated with drivers. Bystanders
couldn’t let that oddity pass without com-
ment, so they asked him what he was car-
rying. Grinning, he opened the briefcase to
reveal a hairbrush and some gum.

For Kyle, almost anything can trigger
memories. ‘“The way the sun shines, the way
you see a car on the racetrack,” he says.
“I’ll hear somebody holler, say a name and
turn around expecting to see Adam standing
there. And it just tweaks you just right. And
it hurts you. And it just breaks your heart.

“And I’'m not the only person in this boat,
believe me. There’s plenty of other families
out all over this country who have lost Kids.
I’m sure they all feel the same way.”’

Adam died in May 2000 during a practice
session at New Hampshire International
Speedway. NASCAR officials determined
that he died of a neck injury, the same type
that would kill Dale Earnhardt nine months
later. Drivers now are required to wear safe-
ty collars that help prevent neck injuries,
and the wall Adam hit is covered with an im-
pact-absorbing barrier system.

Kyle Petty doesn’t blame NASCAR. He
knows it might sound odd to outsiders, but
being around racers offers ‘‘a lot of com-
fort.”

The camp embraces racing as its theme.
Used race cars will be suspended from the
cafeteria ceiling. An obstacle course is built
from tires. One building looks like a giant
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race car—Adam’s car. ‘‘Racing is all Adam
knew,”” Petty says.

Often when something is done in someone’s
memory, it is said he or she would have
wanted it this way. In Adam’s case, this is
literally true: After helping his sponsor,
Sprint, promote a product that allowed Kkids
in different hospitals to communicate, Adam
became determined to do something else for
those kids—even if, as his grandfather says,
that meant offering to sign over the rights
to his winnings for the next 20 years to a
loan officer if he’d lend Adam the money to
build a camp. But the project never got roll-
ing until after his death.

““Most 19-year-old kids (are) looking out
for themselves,”” Richard says. ‘“And he was,
don’t get me wrong. But he had feelings for
other Kids, too. So that just inspired us that
much more, that it was his idea originally.
We’re going to do it come heck or high
water.”

NASCAR and many of its drivers, team
owners and sponsors have chipped in for the
camp, which will welcome its first group in
June; Stewart has pledged to raise at least $1
million. Fans have donated money and time.
Nursing home groups have sent box loads of
handmade teddy bears and quilts, gifts to
campers.

The project is personal to rookie driver
Brian Vickers, who befriended Adam and the
other Petty children, brother Austin, 22, and
sister Montgomery, 18. All four grew up at-
tending the same home-schooling classes
from a tutor. Vickers isn’t comfortable talk-
ing about Adam and doesn’t mention the sig-
nificant donation he’s quietly making to the
camp.

Asked if Adam was talented enough to be-
come a star, Vickers looks at the floor and
says, “Yeah.”

TEAM LOSES GROUND

Most of today’s big-time racing teams have
moved into gleaming buildings designed to
attract tourists and impress sponsors in sub-
urban Charlotte. Then there’s Petty Enter-
prises’ humble jumble of white shacks in
Randleman, a town short on stoplights and
long on religious radio programming.

Founded in 1949 by Kyle’s grandfather,
NASCAR pioneer Lee Petty, then made fa-
mous by Richard, the team has won 268 races
and 10 NASCAR championships. Most of that
success came before the NASCAR boom of
the 1990s. When corporate America began
waking up to the popularity of NASCAR in
the late 1980s, Richard was past his prime,
though he’d drive until 1992.

Other teams were winning races, so they
landed big sponsors. Having more money al-
lowed those teams to develop technology to
make their cars faster.

The Pettys fell behind; they’ve won three
races since 1984, none since ’'99. Adam was
supposed to change that. When he died, the
promise of a young driver who could rally
crewmembers and attract sponsorships died
with him. “We had a lot of stuff lined up
around how we were going to do his career
and stuff like that,”” Richard says. ‘““So when
the accident happened, everything just went
into limbo. For six months or a year there,
we just basically survived.”

Today the team, which fields cars for Kyle
and journeyman Jeff Green, 41, has funding
from Georgia-Pacific and General Mills, plus
associate sponsors. It’s significant money
(exact amounts are not disclosed), but no-
where near what marquee teams command.

But the team’s problems might not all be
financial. Years ago it was common for driv-
ers to run teams. As the business of racing
became more complex, other teams added
layers of management. Today Petty is the
only driver with a major team who has ex-
tensive executive responsibilities.
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“Definitely, he tries to handle way, way
too much,” says Robbie Loomis, who worked
for the Pettys before becoming Jeff Gordon’s
crew chief in 2001. ‘“‘He’s good at about every-
thing, but when you get stretched so thin
and get pulled in so many directions, it’s
hard to tell what direction to go in.”

Petty says he enjoys being busy but con-
cedes that the return of Dale Inman, the
crew chief for Richard Petty’s championship
teams, is making his job easier. Although
Inman is 67 and can’t offer much in the way
of technical advice, Petty says Inman’s pres-
ence helps crewmembers believe the team
can win. Petty compares it to Joe Gibbs re-
turning to coach the NFL’s Washington Red-
skins.

Although Petty says this isn’t his last sea-
son as a driver, Loomis says Petty’s retire-
ment could be the first major step toward a
team resurgence. When Petty stops driving
and focuses on running the team, Loomis
says, ‘“You’re going to see a whole new Petty
Enterprises.”

The team is improving slowly; Petty’s re-
cent 12th-place finish at Las Vegas Motor
Speedway was cause for mild celebration.
The lack of research-and-development
money continues to show, as Petty and
Green finish in the bottom half of the field
most of the time.

Though nice guys, as the saying goes,
might finish last, that doesn’t mean they
have to like it; a disappointing race can
transform Petty from friendly to fierce. But
his outbursts aren’t without perspective and
don’t last long.

“l can deal with how we run a lot better,
sometimes, because of Adam,” Petty says.
‘““Because nothing is as bad as Adam, no mat-
ter what. | can go to the racetrack, run dead
last. | can go to the racetrack, not make the
race. That’s still not the worst day.”

GANG CAMP’S AIM: HELPING SICK KIDS
About the Victory Junction Gang Camp:
Campers will be grouped according to the

disease they have been diagnosed with; a
group of children with hemophilia will visit
the camp June 20-25, and seven other groups
of children will visit during the camp’s
eight-week season.

Campers, ages 7-15, will be selected based
on their doctors’ recommendations and will
not pay a fee to attend.

The camp is seeking volunteer counselors
and donations.

Online: www.victoryjunction.org.e

———

MESSAGE FROM THE HOUSE

At 1:12 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bills, in which it requests the
concurrence of the Senate:

H.R. 3942. An act to redesignate the facil-
ity of the United States Postal Service lo-
cated at 7 Commercial Boulevard in Middle-
town, Rhode Island, as the ‘‘Rhode Island
Veterans Post Office Building’.

H.R. 4219. An act to provide an extension of
highway, highway safety, motor carrier safe-
ty, transit, an other programs funded out of
the Highway Trust Fund pending enactment
of a law reauthorizing the Transportation
Equity Act for the 21st Century.

The message also announced that the
House has passed the following bills,
without amendment:

S. 1904. An act to designate the United
States courthouse located at 400 North

Miami Avenue in Miami, Florida, as the
“Wilkie D. Ferguson, Jr. United States
Courthouse”.

CONGRESSIONAL RECORD —SENATE

S. 2043. An act to designate a Federal
building in Harrisburg, Pennsylvania, as the
““Ronald Reagan Federal Building”’.

The message further announced that
pursuant to section 637(d)(1) of the
HELP Commission Act (Public Law
108-199), the Minority Leader appoints
the following individuals on the part of
the House of Representatives to the
Helping To Enhance the Livelihood of
People (HELP) Around the Globe Com-
mission: Mr. Lytn C. Fritz of Cali-
fornia, Mr. C. Payne Lucas of Wash-
ington, DC, and Mr. Jeffery D. Sachs of
New York.

——————

MEASURES REFERRED

The following bill was read, and re-
ferred as indicated:

H.R. 3942. An act to redesignate the facil-
ity of the United States Postal Service Lo-
cated at 7 Commercial Boulevard in Middle-
town, Rhode Island, as the ‘““‘Rhode Island
Veterans Post Office Building’’; to the Com-
mittee on Governmental Affairs.

————————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-7213. A communication from the Direc-
tor, Regulatory Review Group, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled “Emer-
gency Conservation Program’ (RIN0560-
AG26) received on April 27, 2004; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-7214. A communication from the Direc-
tor, Regulatory Review Group, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled “Tree As-
sistance Program’ (RIN0560-AG83) received
on April 27, 2004; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-7215. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘““Tuber-
culosis Cattle and Bison; State and Zone
Designations; Michigan’ (Doc. No. 02-112-3)
received on April 27, 2004; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-7216. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled “‘Classical
Swine Fever Status of France and Spain”’
(Doc. No. 98-090-7) received on April 27, 2004;
to the Committee on Agriculture, Nutrition,
and Forestry.

EC-7217. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Cattle
From Australia and New Zealand; Testing
Exemptions” (Doc. No. 99-071-3) received on
April 27, 2004; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-7218. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Golden
Nematode; Regulated Area’ (Doc. No. 03-082-
2) received on April 27, 2004; to the Com-
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mittee on Agriculture, Nutrition, and For-
estry.

EC-7219. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Certifi-
cation Program for Imported Articles of
Pelargonium spp. and Solanum spp. to Pre-
vent Introduction of Potato Brown Rot”
(Doc. No. 03-019-2) received on April 27, 2004;
to the Committee on Agriculture, Nutrition,
and Forestry.

EC-7220. A communication from the Ad-
ministrator, Rural Business-Cooperative
Service, Department of Agriculture, trans-
mitting, pursuant to law, the report of a rule
entitled ““General Requirements for Coopera-
tive Services Grant Programs, Value-Added
Producer Grants, Agriculture Innovation
Centers and Rural Cooperative Development
Grants’ (RIN0570-AA40) received on April 27,
2004; to the Committee on Agriculture, Nu-
trition, and Forestry.

EC-7221. A communication from the Office
of the Secretary, Department of Defense,
transmitting, pursuant to law, the report of
a rule entitled “CHAMPUS/TRICARE; Imple-
mentation of the Pharmacy Benefits Pro-
gram” (RIN0720-AA63) received on April 27,
2004; to the Committee on Armed Services.

EC-7222. A communication from the Assist-
ant Secretary of Defense for Homeland De-
fense, Department of Defense, transmitting,
pursuant to law, a report relative to Depart-
ment of Defense assistance to civilian sport-
ing events during calendar year 2003; to the
Committee on Armed Services.

EC-7223. A communication from the Gen-
eral Counsel, National Credit Union Admin-
istration, transmitting, pursuant to law, the
report of a rule entitled ““Prompt Corrective
Action; Corporate Credit Unions; Credit
Union Service Organizations; Member Busi-
ness Loans; Regulatory Flexibility Pro-
gram’’ received on April 27, 2004; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs .

EC-7224. A communication from the Sec-
retary of the Treasury, transmitting, pursu-
ant to law, a report relative to the national
emergency declared in with respect to Sierra
Leone in Executive Order 13194; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-7225. A communication from the Chair-
man and President, Export-Import Bank of
the United States, transmitting, pursuant to
law, a report relative to U.S. imports to
Mexico; to the Committee on Banking, Hous-
ing, and Urban Affairs.

EC-7226. A communication from the Chair-
man and President, Export-Import Bank of
the United States, transmitting, pursuant to
law, a report relative to U.S. imports to the
Republic of Korea; to the Committee on
Banking, Housing, and Urban Affairs.

EC-7227. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled ‘“‘List of
Communities Eligible for the Sale of Flood
Insurance’ (Doc. No. FEMA-7770) received on
April 27, 2004; to the Committee on Banking,
Housing, and Urban Affairs.

EC-7228. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled “Final
Flood Elevation Determinations; 68 FR 8113
received on April 27, 2004; to the Committee
on Banking, Housing, and Urban Affairs.

EC-7229. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled “Final
Flood Elevation Determinations; 68 FR 8112
received on April 27, 2004; to the Committee
on Banking, Housing, and Urban Affairs.
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EC-7230. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled ‘‘Suspen-
sion of Community Elibility; 69 FR 9755
(Doc. No. FEMA-7827) received on April 27,
2004; to the Committee on Banking, Housing,
and Urban Affairs.

EC-7231. A communication from the Assist-
ant Secretary, Division of Corporate Fi-
nance, Securities and Exchange Commission,
transmitting, pursuant to law, the report of
a rule entitled “Foreign Bank Exemption
from the Insider Lending Prohibition of Ex-
change Act Section 13(k)” (RIN3235-Al81) re-
ceived on April 27, 2004; to the Committee on
Banking, Housing, and Urban Affairs.

EC-7232. A communication from the Chair-
man, Consumer Product Safety Commission,
transmitting, pursuant to law, the Commis-
sion’s Audited Financial Statements for Fis-
cal Year 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-7233. A communication from the Sec-
retary of Transportation, transmitting, pur-
suant to law, the Department of Transpor-
tation’s Fiscal Year 2003 Annual Report; to
the Committee on Commerce, Science, and
Transportation.

EC-7234. A communication from the Assist-
ant Administrator for Procurement, Na-
tional Aeronautics and Space Administra-
tion, transmitting, pursuant to law, the re-
port of a rule entitled “NASA Grant and Co-
operative Agreement Handbook—Property
Reporting” (RIN2700-AC79) received on April
27, 2004; to the Committee on Commerce,
Science, and Transportation.

EC-7235. A communication from the Assist-
ant Administrator for Procurement, Na-
tional Aeronautics and Space Administra-
tion, transmitting, pursuant to law, the re-
port of a rule entitled ‘““‘Conformance with
Federal Acquisition Circular 2001-16"" re-
ceived on April 27, 2004; to the Committee on
Commerce, Science, and Transportation.

EC-7236. A communication from the Assist-
ant Administrator for Procurement, Na-
tional Aeronautics and Space Administra-
tion, transmitting, pursuant to law, the re-
port of a rule entitled ““NASA Grant and Co-
operative Agreement Handbook—Synopses
Requirements”” (RIN2700-AC93) received on
April 27, 2004; to the Committee on Com-
merce, Science, and Transportation.

EC-7237. A communication from the Assist-
ant Administrator for Procurement, Na-
tional Aeronautics and Space Administra-
tion, transmitting, pursuant to law, the re-
port of a rule entitled “Government-Owned
Contractor-Operated Vehicle Fleet Manage-
ment and Reporting” received on April 27,
2004; to the Committee on Commerce,
Science, and Transportation.

EC-7238. A communication from the Dep-
uty Assistant Administrator, National Ma-
rine Fisheries Service, transmitting, pursu-
ant to law, the report of a rule entitled “Pa-
cific Coast Groundfish Fishery; Groundfish
Fishery Management Measures’” (RIN0648—
ARG68) received on April 27, 2004; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-7239. A communication from the Dep-
uty Assistant Administrator, National Ma-
rine Fisheries Service, transmitting, pursu-
ant to law, the report of a rule entitled ““De-
crease of the Commercial Trip Limit for the
Hook-and-Line Fishery for Gulf Group King
Mackerel in the Southern Florida West
Coast Subzone’ received on April 27, 2004; to
the Committee on Commerce, Science, and
Transportation.

EC-7240. A communication from the Direc-
tor, Office of Management and Budget, Exec-
utive Office of the President, transmitting,
pursuant to law, a report of all federal pro-
grams related to coastal and ocean activi-
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ties; to the Committee on Commerce,
Science, and Transportation.

EC-7241. A communication from the Ad-
ministrator, Federal Aviation Administra-
tion, transmitting, pursuant to law, the Ad-
ministration’s Capital Investment Plan; to
the Committee on Commerce, Science, and
Transportation.

EC-7242. A communication from the Sec-
retary of Homeland Security, transmitting,
pursuant to law, a report relative to the im-
plementation and enforcement of the Inter-
national Safety Management Code; to the
Committee on Commerce, Science, and
Transportation.

EC-7243. A communication from the Sec-
retary of Transportation, transmitting, pur-
suant to law, a report entitled ‘‘Funda-
mental Properties of Asphalts and Modified
Asphalts—II1’’; to the Committee on Com-
merce, Science, and Transportation.

EC-7244. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “Prohibiting Directed Fishing for Pa-
cific Cod by Catcher Vessels 60 Feet Length
Overall and Longer Using Pot Gear in the
Bering Sea and Aleutian Islands Manage-
ment Area’’ received on April 27, 2004; to the
Committee on Commerce, Science, and
Transportation.

EC-7245. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, transmitting, pur-
suant to law, the report of a rule entitled
“Inseason Adjustment Opening Directed
Fishing for Pollock in Statistical Area 630 of
the Gulf of Alaska for Twelve Hours’ re-
ceived on April 27, 2004; to the Committee on
Commerce, Science, and Transportation.

EC-7246. A communication from the Assist-
ant Administrator for Fisheries, National
Oceanic and Atmospheric Administration,
transmitting, pursuant to law, a report enti-
tled “Apportionment of Membership on the
Regional Fishery Management Councils’; to
the Committee on Commerce, Science, and
Transportation.

EC-7247. A communication from the Ad-
ministrator, Energy Information Adminis-
tration, Department of Energy, transmit-
ting, pursuant to law, a report entitled ‘“Vol-
untary Reporting of Greenhouse Gases of
2002”’; to the Committee on Energy and Nat-
ural Resources.

EC-7248. A communication from the Direc-
tor, Office of Personnel Policy, Department
of the Interior, transmitting, pursuant to
law, a report of a nomination for the posi-
tion of Solicitor, Department of the Interior,
received on April 27, 2004; to the Committee
on Energy and Natural Resources.

EC-7249. A communication from the Direc-
tor, Office of Human Resources Management,
Department of Energy, transmitting, pursu-
ant to law, a report of a nomination for the
position of Principal Deputy Administrator,
Department of Energy, received on April 27,
2004; to the Committee on Energy and Nat-
ural Resources.

EC-7250. A communication from the Direc-
tor, Office of Human Resources Management,
Department of Energy, transmitting, pursu-
ant to law, a report of a vacancy and des-
ignation of acting officer for the position of
Assistant Secretary for Policy and Inter-
national Affairs, Department of Energy, re-
ceived on April 27, 2004; to the Committee on
Energy and Natural Resources.

EC-7251. A communication from the Direc-
tor, Office of Human Resources Management,
Department of Energy, transmitting, pursu-
ant to law, a report of a vacancy and des-
ignation of acting officer for the position of
Assistant Secretary, Fossil Energy, Depart-
ment of Energy, received on April 27, 2004; to
the Committee on Energy and Natural Re-
sources.
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EC-7252. A communication from the Sec-
retary of Energy, transmitting, pursuant to
law, a report relative to the effectiveness of
the Department of Energy’s defense and na-
tional security programs; to the Committee
on Energy and Natural Resources.

EC-7253. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled “Gera-
niol; Exemption from the Requirement of a
Tolerance” (FRL#7351-1) received on April
27, 2004; to the Committee on Agriculture,
Nutrition, and Forestry.

EC-7254. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled ‘“‘Pes-
ticides; Tolerance Exemption for Active and
Inert Ingredients for Use in Antimicrobial
Formulations (Food-Contract Surface Sani-
tizing Solutions)” (FRL#7335-4) received on
April 27, 2004; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-7255. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled “Interim
Final Determination to Stay and/or Defer
Sanctions, South Coast Air Quality Manage-
ment District” (FRL#7651-6) received on
April 27, 2004; to the Committee on Environ-
ment and Public Works.

EC-7256. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled “Final
Rule to Implement the 8-Hour Ozone Na-
tional Ambient Air Quality Standard—Phase
1" (FRL7651-7) received on April 27, 2004; to
the Committee on Environment and Public
Works.

EC-7257. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled ““In Vitro
Dermal Absorption Rate Testing of Certain
Chemicals of Interest to the Occupational
Safety and Health Administration”
(FRL#7321-2) received on April 27, 2004; to
the Committee on Environment and Public
Works.

EC-7258. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled ‘‘Revi-
sions to the Arizona State Implementation
Plan, Pinal County Air Quality Control Dis-
trict” (FRL#7638-2) received on April 27,
2004; to the Committee on Environment and
Public Works.

EC-7259. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, a report
relative to the Agency’s regulatory pro-
grams; to the Committee on Environment
and Public Works.

————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. CRAIG (for himself, Ms. MUR-
KOWSKI, Mr. DOMENICI, Mr. BURNS,
Mr. ROBERTS, Mr. BUNNING, Mr. COCH-
RAN, Mr. CRAPO, Mr. BENNETT, and
Mr. REID):

S. 2353. A bill to reauthorize and amend the
National Geologic Mapping Act of 1992; to
the Committee on Energy and Natural Re-
sources.

By Mr. McCAIN (for himself and Mr.
KyL):
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S. 2354. A bill to amend the National Trails
System Act to direct the Secretary of the In-
terior and the Secretary of Agriculture to
jointly conduct a study on the feasibility of
designating the Arizona Trail as a national
scenic trail or a national historic trail; to
the Committee on Energy and Natural Re-
sources.

By Mr. JOHNSON:

S. 2355. A bill to make available hazardous
duty incentive pay to uniformed service
members performing firefighting duties; to
the Committee on Armed Services.

By Ms. COLLINS (for herself and Mr.
FEINGOLD):

S. 2356. A bill to require the Director of the
Office of Management and Budget to issue
guidance for, and provide oversight of, the
management of micropurchases made with
Government-wide commercial purchase
cards, and for other purposes; to the Com-
mittee on Governmental Affairs.

By Mr. BAUCUS:

S. 2357. A bill to direct the Secretary of the
Army, acting through the Chief of Engineers,
to maintain a minimum quantity of stored
water in certain reservoirs in the vicinity of
the upper portion of the Missouri River; to
the Committee on Environment and Public
Works.

By Mr. DURBIN (for himself, Mr.
LEAHY, Mr. FEINGOLD, and Mr. KEN-
NEDY):

S. 2358. A bill to allow for the prosecution
of members of criminal street gangs, and for
other purposes; to the Committee on the Ju-
diciary.

By Mr. REID:

S. 2359. A bill to amend the Internal Rev-
enue Code of 1986 to provide a refundable tax
credit for small business health insurance
costs, and for other purposes; to the Com-
mittee on Finance.

By Mr. MILLER:

S.J. Res. 35. A joint resolution to repeal
the seventeenth article of amendment to the
Constitution of the United States; to the
Committee on the Judiciary.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. BOND:

S. Res. 344. A resolution welcoming the
Prime Minister of Singapore on the occasion
of his visit to the United States, expressing
gratitude to the Government of Singapore
for its support in the reconstruction of Iraq
and its strong cooperation with the United
States in the campaign against terrorism,
and reaffirming the commitment of the Sen-
ate to the continued expansion of friendship
and cooperation between the United States
and Singapore; to the Committee on Foreign
Relations.

By Mrs. CLINTON (for herself, Ms.
SNOWE, Mr. KENNEDY, Mr. MILLER,
Mr. KERRY, Mr. JOHNSON, Mr. PRYOR,
Mr. CORZINE, Mrs. MURRAY, Ms.
STABENOW, Ms. MIKULSKI, Mr. BAU-
CUs, Mr. COCHRAN, Mr. LIEBERMAN,
and Mrs. LINCOLN):

S. Res. 345. A resolution expressing the
Sense of the Senate that Congress should ex-
pand the supports and services available to
grandparents and other relatives who are
raising children when their biological par-
ents have died or can no longer take care of
them; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. BROWNBACK (for himself and
Mr. ROBERTS):

S. Con. Res. 101. A concurrent resolution to
express the sense of the Congress regarding
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the 50th anniversary of the Supreme Court
decision in Brown v. Board of Education of
Topeka; to the Committee on Rules and Ad-
ministration.

———

ADDITIONAL COSPONSORS

S. 198
At the request of Mr. SMITH, the
name of the Senator from Mississippi
(Mr. CoCHRAN) was added as a cospon-
sor of S. 198, a bill to amend the Inter-
nal Revenue Code of 1986 to allow an
income tax credit for the provision of
homeownership and community devel-
opment, and for other purposes.
S. 493
At the request of Mrs. LINCOLN, the
names of the Senator from North Da-
kota (Mr. DORGAN), the Senator from
New Jersey (Mr. CORZINE), the Senator
from Nebraska (Mr. NELSON) and the
Senator from New Jersey (Mr. LAUTEN-
BERG) were added as cosponsors of S.
493, a bill to amend title XVIII of the
Social Security Act to authorize phys-
ical therapists to evaluate and treat
medicare beneficiaries without a re-
quirement for a physician referral, and
for other purposes.
S. 859
At the request of Mr. CORZINE, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 859, a bill to amend the
Public Health Service Act with respect
to facilitating the development of
microbicides for preventing trans-
mission of HIV and other diseases.
S. 89
At the request of Mrs. MURRAY, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S. 896, a bill to establish a public
education and awareness program re-
lating to emergency contraception.
S. 976
At the request of Mr. WARNER, the
name of the Senator from Oregon (Mr.
SMITH) was added as a cosponsor of S.
976, a bill to provide for the issuance of
a coin to commemorate the 400th anni-
versary of the Jamestown settlement.
S. 1010
At the request of Mr. HARKIN, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 1010, a bill to enhance and
further research into paralysis and to
improve rehabilitation and the quality
of life for persons living with paralysis
and other physical disabilities.
S. 1063
At the request of Ms. COLLINS, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 1063, a bill to amend the Pub-
lic Health Service Act to authorize the
Commissioner of Food and Drugs to
conduct oversight of any entity en-
gaged in the recovery, screening, test-
ing, processing, storage, or distribution
of human tissue or human tissue-based
products.
S. 1092
At the request of Mr. CAMPBELL, the
name of the Senator from Maine (Ms.
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CoOLLINS) was added as a cosponsor of S.
1092, a bill to authorize the establish-
ment of a national database for pur-
poses of identifying, locating, and cata-
loging the many memorials and perma-
nent tributes to America’s veterans.
S. 1909
At the request of Mr. COCHRAN, the
names of the Senator from Hawaii (Mr.
AKAKA), the Senator from Delaware
(Mr. BIDEN) and the Senator from Con-
necticut (Mr. DobD) were added as co-
sponsors of S. 1909, a bill to amend the
Public Health Service Act to improve
stroke prevention, diagnosis, treat-
ment, and rehabilitation.
S. 2174
At the request of Mr. BUNNING, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. 2174, a bill to amend title XIX of
the Social Security Act to include po-
diatrists as physicians for purposes of
covering physicians services under the
medicaid program.
S. 2192
At the request of Mr. HATCH, the
name of the Senator from lowa (Mr.
GRASSLEY) was added as a cosponsor of
S. 2192, a bill to amend title 35, United
States Code, to promote cooperative
research involving universities, the
public sector, and private enterprises.
S. 2236
At the request of Ms. CANTWELL, the
name of the Senator from Rhode Island
(Mr. CHAFEE) was added as a cosponsor
of S. 2236, a bill to enhance the reli-
ability of the electric system.
S. 2267
At the request of Ms. SNOwE, the
name of the Senator from Wyoming
(Mr. ENzI) was added as a cosponsor of
S. 2267, a bill to amend section 29(k) of
the Small Business Act to establish
funding priorities for women’s business
centers.
S. 2292
At the request of Mr. VOINOVICH, the
names of the Senator from Connecticut
(Mr. DobD) and the Senator from North
Dakota (Mr. DORGAN) were added as co-
sponsors of S. 2292, a bill to require a
report on acts of anti-Semitism around
the world.
S. 2311
At the request of Mr. CHAFEE, his
name was added as a cosponsor of S.
2311, a bill to provide for various en-
ergy efficiency programs and tax in-
centives, and for other purposes.
S. 2318
At the request of Ms. CoLLINS, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 2318, a bill to expand upon the
Department of Defense Energy Effi-
ciency Program required by section 317
of the National Defense Authorization
Act of 2002 by authorizing the Sec-
retary of Defense to enter into energy
savings performance contracts, and for
other purposes.
S. 2337
At the request of Ms. STABENOW, the
name of the Senator from Minnesota
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(Mr. DAYTON) was added as a cosponsor
of S. 2337, a bill to establish a grant
program to support coastal and water
quality restoration activities in States
bordering the Great Lakes, and for
other purposes.
S. 2343
At the request of Mr. CONRAD, the
name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 2343, a bill to amend title
XVIII of the Social Security Act to im-
prove the medicare program, and for
other purposes.
S.J. RES. 33
At the request of Mr. BROWNBACK, the
names of the Senator from Oregon (Mr.
SMITH) and the Senator from South
Carolina (Mr. GRAHAM) were added as
cosponsors of S.J. Res. 33, a joint reso-
lution expressing support for freedom
in Hong Kong.
S.J. RES. 34
At the request of Mr. CONRAD, the
name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as
a cosponsor of S.J. Res. 34, a joint reso-
lution designating May 29, 2004, on the
occasion of the dedication of the Na-
tional World War Il Memorial, as Re-
membrance of World War Il Veterans
Day.
S. CON. RES. 90
At the request of Mr. LEVIN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. Con. Res. 90, a concurrent
resolution expressing the Sense of the
Congress regarding negotiating, in the
United States-Thailand Free Trade
Agreement, access to the United States
automobile industry.
S. CON. RES. 100
At the request of Mr. ALEXANDER, the
name of the Senator from Maryland
(Mr. SARBANES) was added as a cospon-
sor of S. Con. Res. 100, a concurrent
resolution celebrating 10 years of ma-
jority rule in the Republic of South Af-
rica and recognizing the momentous
social and economic achievements of
South Africa since the institution of
democracy in that country.
S. RES. 164
At the request of Mr. ENSIGN, the
name of the Senator from New Hamp-
shire (Mr. GREGG) was added as a co-
sponsor of S. Res. 164, a resolution re-
affirming support of the Convention on
the Prevention and Punishment of the
Crime of Genocide and anticipating the
commemoration of the 15th anniver-
sary of the enactment of the Genocide
Convention Implementation Act of 1987
(the Proxmire Act) on November 4,
2003.
S. RES. 269
At the request of Mr. DORGAN, his
name was added as a cosponsor of S.
Res. 269, a resolution urging the Gov-
ernment of Canada to end the commer-
cial seal hunt that opened on Novem-
ber 15, 2003.
S. RES. 311
At the request of Mr. BROWNBACK, the
names of the Senator from Illinois (Mr.
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FITZGERALD) and the Senator from
North Carolina (Mrs. DOLE) were added
as cosponsors of S. Res. 311, a resolu-
tion calling on the Government of the
Socialist Republic of Vietnam to im-
mediately and unconditionally release
Father Thadeus Nguyen Van Ly, and
for other purposes.
S. RES. 342

At the request of Mr. HATCH, the
names of the Senator from South Caro-
lina (Mr. GRAHAM) and the Senator
from New Jersey (Mr. CORZINE) were
added as cosponsors of S. Res. 342, a
resolution designating April 30, 2004, as
“Dia de los Ninos: Celebrating Young
Americans’’, and for other purposes.

AMENDMENT NO. 3050

At the request of Mr. DASCHLE, the
names of the Senator from lowa (Mr.
HARKIN) and the Senator from Indiana
(Mr. BAYH) were added as cosponsors of
amendment No. 3050 proposed to S. 150,
a bill to make permanent the morato-
rium on taxes on Internet access and
multiple and discriminatory taxes on
electronic commerce imposed by the
Internet Tax Freedom Act.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CRAIG (for himself, Ms.
MURKOWSKI, Mr. DOMENICI, Mr.
BURNS, Mr. ROBERTS, Mr.
BUNNING, Mr. COCHRAN, Mr.
CRAPO, Mr. BENNETT, and Mr.
REID):

S. 2353. A bill to reauthorize and

amend the National Geologic Mapping
Act of 1992; to the Committee on En-
ergy and Natural Resources.

Mr. CRAIG. Mr. President, I am
today introducing, along with Senators
MURKOWSKI, DOMENICI, BURNS, ROB-
ERTS, BUNNING, COCHRAN, CRAPO, BEN-
NETT, and REID, the National Geologic
Mapping Reauthorization Act of 2004.
This is an act that has been very bene-
ficial to the Nation and deserves to be
reauthorized.

The National Geologic Mapping Act
was originally signed into law in 1992,
creating the National Cooperative Geo-
logic Mapping Program (NCGMP). This
program exists as a partnership be-
tween the USGS and the State geologi-
cal surveys, whose purpose is to pro-
vide the Nation with urgently-needed
geologic maps that can be and are used
by a diverse clientele. These maps are
vital to understanding groundwater re-
gimes, mineral resources, geologic haz-
ards such as landslides and earth-
quakes, and geology essential for all
types of land use planning; as well as
providing basic scientific data. The
NCGMP contains three parts:
FedMap—the U.S. Geological Survey’s
geologic mapping program, StateMap—
the State geological survey’s part of
the act, and EdMap—a program to en-
courage the training of future geologic
mappers at our colleges and univer-
sities. All three components are re-
viewed annually by a Federal Advisory
Committee to ensure program effec-
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tiveness and to provide future guid-
ance.

FedMap geologic mapping priorities
are determined by the needs of Federal
land-management agencies, regional
customer forums, and cooperatively
with the State geological surveys.
FedMap also coordinates national geo-
logic mapping standards. StateMap is a
competitive program wherein the
States submit proposals for geologic
mapping that are critiqued by a peer
review panel. A requirement of this
section of the legislation is that each
Federal dollar be matched one-for-one
with State funds. Each participating
State has a State Advisory Committee
to ensure that its proposal addresses
priority areas and needs as determined
in the NGMA. The success of this pro-
gram ensured reauthorization of simi-
lar legislation in 1997 and in 1999 with
widespread bipartisan support in both
the House and Senate. To date approxi-
mately $50M has been awarded to State
geological surveys through StateMap,
and these Federal dollars have been
more than matched by State dollars.

In 2003, more than 450 new digital
geologic maps were published by
NCGMP, covering over 120,000 square
miles of the Nation. These high quality
geologic maps will be used by a very
broad base of customers including
geotechnical consultants, Federal,
State and local land managers, and
mineral and energy exploration compa-
nies. Information on how to obtain all
of these maps is provided on the Inter-
net by the National Geologic Map
Database, allowing ease of access for
all users.

EdMap has trained over 550 univer-
sity students at 118 universities across
the Nation. The best testament to the
quality of this training are its bene-
ficiaries—an unusually high percentage
of these students go on to careers in
Earth Science, becoming university
professors, energy company explo-
ration scientists, or mapping special-
ists themselves. Their EdMap program
experience provides them with a re-
markable self-confidence, having com-
pleted a difficult and independent field
mapping experience. At this very mo-
ment, a former EdMap student, Ser-
geant Alexander Stewart, is serving his
Nation in Operation lIragi Freedom,
where his geologic mapping skills have
been put to excellent use training his
unit in all aspects of map making and
interpretation.

Mr. President, the National Geologic
Mapping Reauthorization Act benefits
numerous citizens every day by assur-
ing there is accurate, usable geologic
information available to communities
and individuals so that safe, educated
resource use decisions can be made. |
encourage my colleagues to support
this legislation and am committed to
its timely consideration.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 2353

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘National
Geologic Mapping Reauthorization Act of
2004’

SEC. 2. FINDINGS.

Section 2(a) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 3la(a)) is amend-
ed—

(1) by striking paragraph (1) and inserting
the following:

‘(1) although significant progress has been
made in the production of geologic maps
since the establishment of the national coop-
erative geologic mapping program in 1992, no
modern, digital, geologic map exists for ap-

proximately 75 percent of the United
States;”’; and

(2) in paragraph (2)—

(A) in subparagraph (C), by inserting

““homeland and’’ after “‘planning for”’;

(B) in subparagraph (E), by striking ‘“‘pre-
dicting”” and inserting ““‘identifying’’;

(C) in subparagraph (1), by striking “and”’
after the semicolon at the end;

(D) by redesignating subparagraph (J) as
subparagraph (K); and

(E) by inserting after subparagraph (1) the
following:

““(J) recreation and public awareness; and’’;
and

(3) in paragraph (9), by striking ‘“‘impor-
tant’” and inserting ‘“‘available”.

SEC. 3. PURPOSE.

Section 2(b) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 3la(b)) is amended
by striking ‘‘protection’” and inserting
“management’’.

SEC. 4. DEADLINES FOR ACTIONS BY THE UNITED
STATES GEOLOGICAL SURVEY.

Section 4(b)(1) of the National Geologic
Mapping Act of 1992 (43 U.S.C. 31c(b)(1)) is
amended in the second sentence—

(1) in subparagraph (A), by striking ‘‘not
later than’’ and all that follows through the
semicolon and inserting ‘“‘not later than 1
year after the date of enactment of the Na-
tional Geologic Mapping Reauthorization
Act of 2004;"’;

(2) in subparagraph (B), by striking ‘“‘not
later than’’ and all that follows through “‘in
accordance’ and inserting ‘‘not later than 1
year after the date of enactment of the Na-
tional Geologic Mapping Reauthorization
Act of 2004 in accordance’’; and

(3) in the matter preceding clause (i) of
subparagraph (C), by striking ‘‘not later
than’ and all that follows through ‘‘submit”
and inserting ‘““submit biennially”’.

SEC. 5. GEOLOGIC MAPPING PROGRAM OBJEC-
TIVES.

Section 4(c)(2) of the National Geologic
Mapping Act of 1992 (43 U.S.C. 31c(c)(2)) is
amended—

(1) by striking ‘“‘geophysical-map data base,
geochemical-map data base, and a’’; and

(2) by striking ‘“‘provide’”” and inserting
“‘provides”’.
SEC. 6. GEOLOGIC MAPPING PROGRAM COMPO-

NENTS.

Section 4(d)(1)(B)(ii) of the National Geo-
logic Mapping Act of 1992 (43 U.S.C.
31c(d)(1)(B)(ii)) is amended—

(1) in subclause (1), by striking ‘“‘and’ after
the semicolon at the end;

(2) in subclause (I1), by striking the period
at the end and inserting *‘; and”’; and

(3) by adding at the end the following:

“(111) the needs of land management agen-
cies of the Department of the Interior.”.

SEC. 7. GEOLOGIC MAPPING ADVISORY COM-
MITTEE.

Section 5(a) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 31d(a)) is amend-
ed—
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(1) in paragraph (2)—

(A) by striking ‘““Administrator of the En-
vironmental Protection Agency or a des-
ignee”” and inserting ‘“‘Secretary of the Inte-
rior or a designee from a land management
agency of the Department of the Interior”’;

(B) by inserting ““and” after “Energy or a
designee,’’; and

(C) by striking *‘, and the Assistant to the
President for Science and Technology or a
designee’; and

(2) in paragraph (3)—

(A) by striking ““Not later than” and all
that follows through “‘consultation’ and in-
serting “‘In consultation’;

(B) by striking ‘“‘Chief Geologist, as Chair-
man’ and inserting ‘“‘Associate Director for
Geology, as Chair’’; and

(C) by striking ‘‘one representative from
the private sector’” and inserting ‘2 rep-
resentatives from the private sector”.

SEC. 8. FUNCTIONS OF NATIONAL GEOLOGIC-MAP
DATABASE.

Section 7(a) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 31f(a)) is amend-
ed—

(1) in paragraph (1), by striking ‘“‘geologic
map’’ and inserting ‘‘geologic-map’’; and

(2) in paragraph (2)—

(A) in the matter preceding subparagraph
(A), by inserting ‘“‘information on how to ob-
tain’’ after ‘“that includes’’; and

(B) in subparagraph (A), by striking ““‘under
the Federal component and the education
component” and inserting ‘“with funding
provided under the national cooperative geo-
logic mapping program established by sec-
tion 4(a)”.

SEC. 9. BIENNIAL REPORT.

Section 8 of the National Geologic Mapping
Act of 1992 (43 U.S.C. 31g) is amended by
striking ‘““Not later’” and all that follows
through “‘biennially”” and inserting ‘‘Not
later than 3 years after the date of enact-
ment of the National Geologic Mapping Re-
authorization Act of 2004 and biennially’’.
SEC. 10. AUTHORIZATION OF APPROPRIATIONS;

ALLOCATION.

Section 9 of the National Geologic Mapping
Act of 1992 (43 U.S.C. 31h) is amended—

(1) by striking subsection (a) and inserting
the following:

““(@) IN GENERAL.—There is authorized to
be appropriated to carry out this Act
$64,000,000 for each of fiscal years 2006
through 2010.”’; and

(2) in subsection (b)—

(A) in the matter preceding paragraph (1),
by striking ‘“2000"” and inserting ‘“2005’’;

(B) in paragraph (1), by striking ‘48"’ and
inserting ‘*50”’; and

(C) in paragraph (2), by striking 2 and in-
serting “‘4”’.

By Mr. McCAIN (for himself and Mr.
KyL):

S. 2354. A bill to amend the National
Trails System Act to direct the Sec-
retary of the Interior and the Sec-
retary of Agriculture to jointly con-
duct a study on the feasibility of desig-
nating the Arizona Trail as a national
scenic trail or a national historic trail;
to the Committee on Energy and Nat-
ural Resources.

Mr. McCAIN. Mr. President, 1 am
pleased to be joined today by Senator
KYL in introducing the Arizona Trail
Feasibility Study Act. This bill would
authorize the Secretaries of Agri-
culture and Interior to conduct a joint
study to determine the feasibility of
designating the Arizona Trail as a Na-
tional Scenic or National Historic
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Trail. A companion bill is being intro-
duced in the House of Representatives
today by Representative KoLBE and
rest of the Arizona delegation.

Since 1968, when the National Trails
System Act was established, Congress
has designated twenty national trails.
This legislation is the first step in the
process of national trail designation
for the Arizona Trail. If the study con-
cludes that designating the Arizona
Trail as a part of the national trail sys-
tem if feasible, subsequent legislation
will be introduced to designate the Ari-
zona Trail as either a National Scenic
Trail or National Historic Trail.

The Arizona Trail is a beautifully di-
verse stretch of public lands, moun-
tains, canyons, deserts, forests, his-
toric sites, and communities. The Trail
begins at the Coronado National Me-
morial on the U.S.-Mexico border and
ends in the Bureau of Land Manage-
ment’s Arizona Strip District on the
Utah border. In between these two
points, the Trail winds through some of
the most rugged, spectacular scenery
in the Western United States.

For the past 10 years, over 16 Federal,
state and local agencies, as well as
community and business organizations,
have worked to form a partnership to
create, develop, and manage the Ari-
zona Trail. Designating the Arizona
Trail as a national trail would help
streamline the management of the
Trail to ensure that this pristine
stretch of diverse land is preserved for
future generations to enjoy.

The corridor for the Arizona Trail en-
compasses the wide range of ecological
diversity in the state, and incorporates
a host of existing trails into one con-
tinuous trail. The Arizona Trail ex-
tends through seven ecological life
zones including such legendary land-
marks as the Sonoran Desert and the
Grand Canyon. It connects the unique
lowland desert flora and fauna in
Saguaro National Park and the pine-
covered San Francisco Peaks, Arizo-
na’s highest mountains at 12,633 feet in
elevation. In fact, the Trail route is so
topographically diverse that a person
can hike from the Sonoran Desert to
Alpine forests in one day. The Trail
also takes travelers through ranching,
mining, agricultural, and developed
urban areas, as well as remote, pristine
wildlands.

With nearly 700 miles of the 800-mile
trail already completed, the Arizona
Trail is a boon to recreationists. The
Arizona State Parks recently released
data showing that two-thirds of Arizo-
nans consider themselves trail users.
Millions of visitors also use Arizona’s
trails each year. In one of the fastest-
growing states in the U.S., the designa-
tion of the Arizona Trail as a National
Scenic or National Historic Trail would
ensure the preservation of a corridor of

open space for hikers, mountain
bicyclists, cross country  skiers,
snowshoers, eco-tourists, equestrians,

and joggers.
I commend the Arizona Trail Asso-
ciation for taking the lead in building
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a coalition of partners to bring the Ari-
zona Trail from its inception to a near-
ly completed, multiple-use, non-motor-
ized, long-distance trail. Trail enthu-
siasts look forward to the completion
of the Arizona Trail. Its designation as
a national trail would help to protect
the natural, cultural, and historic re-
sources it contains for the public to use
and enjoy.

By Mr. JOHNSON:

S. 2355. A bill to make available haz-
ardous duty incentive pay to uniformed
service members performing fire-
fighting duties; to the Committee on
Armed Services.

Mr. JOHNSON. Mr. President, | rise
today to introduce the Fair Pay for
Military Firefighters Act. This bill au-
thorizes hazardous duty incentive pay
for our Nation’s military firefighters.

It may come as a surprise to many of
my colleagues, as it did to me, that
military firefighters are not currently
eligible to receive hazardous duty in-
centive pay. This issue was first
brought to my attention in a letter |
received several months ago from an
Air Force Staff Sergeant stationed at
Ellsworth Air Force Base. The letter
stated, ‘““We are in one of the most dan-
gerous jobs in the world. We face dan-
ger not only when we deploy like other
jobs that get this pay but we face haz-
ards at our home station.”

As the Staff Sergeant said, fire-
fighting is in itself a dangerous profes-
sion, but military firefighters must
confront a wide variety of threats and
are exposed to toxic materials distinc-
tive to the military. The fires they
fight often involve fuel and propel-
lants, munitions, or chemicals which
present unique and extremely dan-
gerous situations. These
servicemembers face risks not only
when in combat, but as a part of their
every day duties. Despite these dan-
gers, most of the approximate 5,000
military firefighters serving in the
Armed Forces are not eligible to re-
ceive hazardous duty incentive pay. If
these servicemembers are willing to
take the risk, our nation should be
willing to provide them the benefits
they deserve.

In addition to being the right thing
to do, | believe there are broader rea-
sons to support hazardous duty incen-
tive pay for military firefighters. First,
there is an issue of fairness. Federal ci-
vilian firefighters, who also face great
risk and are critically important to
protecting our nation, rightly have
risk calculated into their compensa-
tion package. This creates a situation
where federal civilian and military
firefighters, who often work side-by-
side, are exposed to the same risk but
are compensated differently.

Second, it is my understanding that
each of the Services supports providing
this benefit to our military firefighters
because they see it as a manning and
retention issue. In fact, according to
survey results, lack of hazardous duty
incentive pay was cited by military
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firefighters as one of the top three rea-
sons for morale and retention prob-
lems. The Air Force has specifically
stated that the lack of hazardous duty
incentive pay is a primary factor in
poor retention rates among its mili-
tary firefighters. In my view, providing
hazardous duty incentive pay is essen-
tial to retaining our best firefighters
and maintaining this crucial capability
within our Armed Forces.

Mr. President, | am pleased the Fair
Pay for Military firefighters Act has
been endorsed by both the Fleet Re-
serve Association and the Air Force
Sergeants Association and | thank
them for their assistance in preparing
this legislation. | ask unanimous con-
sent that the full text of two letters
from these distinguished organizations
be printed in the RECORD and the bill
be printed in the RECORD.

I look forward to working with my
colleagues to pass the Fair Pay for
Military Firefighters Act and to ex-
tending hazardous duty incentive pay
benefits to our nation’s military fire-
fighters. There can be no doubt that
firefighting is one of the most dan-
gerous professions. Military fire-
fighters understand this threat and de-
serve the recognition of receiving haz-
ardous duty incentive pay for the sac-
rifices they make and the risks they
take.

There being no objection, the two let-
ters and the text of the bill were or-
dered to be printed in the RECORD, as
follows:

FLEET RESERVE ASSOCIATION,
Alexandria, VA, April 22, 2004.
Hon. TiM JOHNSON,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR JOHNSON: The Fleet Reserve
Association (FRA) has been advised that you
plan to introduce a bill to recognize the regi-
men that requires military firefighters to
put themselves in harm’s way by authorizing
their eligibility to receive Hazardous Duty
Incentive Pay (HDIP). FRA strongly en-
dorses this initiative.

There is no doubt these firefighters rate
special consideration in the performance of
their duties. They race to quell fires placing
themselves in jeopardy from dangerous traf-
fic conditions. They rush into burning build-
ings to fight flames and smoke, rescue per-
sons in peril, and face the possibility of
structures falling on them at any moment.
They rush to stop burning aircraft from ex-
ploding, fight toxic chemical spills, rescue
victims in danger of losing their lives, re-
solve hazardous material conditions, and
even free Kittens caught in tree tops. All are
dangerous and can be life threatening at any
time.

It is the Association’s understanding that
the military services are in favor of author-
izing this special pay to their military fire-
fighters. However, there are forces within
the Administration that believe military
firefighters, all enlisted service members, do
not deserve HDIP. But the question arises
that if their sacrifices are not worthy of rec-
ognition then why do civilian personnel,
working side-by-side with these uniformed
personnel, receive a risk factor incorporated
in their federal pay checks?

FRA applauds your leadership on this pro-
posal, and remains committed to working
with you and your staff on its advancement.
Please contact our legislative department at
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(703) 683-1400 if the Association can be of as-
sistance.
JOSEPH L. BARNES,
National Executive Secretary.
AIR FORCE SERGEANTS
ASSOCIATION,
Temple Hills, MD, April 23, 2004.
Hon. TiM JOHNSON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR JOHNSON: On behalf of the
135,000 members of this association, thank
you for introducing legislation which would
provide Hazardous Duty Incentive Pay for
military firefighters. Your efforts will un-
doubtedly pave the way to correct an in-
equity that senior military leaders have
identified as a contributing factor to low re-
tention and morale among enlisted fire-
fighters.

Military firefighters face hazardous duty
every day—not just in wartime. They are
confronted with fuel fires and explosive situ-
ations on our flightlines and in the environ-
ments unique to executing the military mis-
sions required to protect this nation. Like
you, we are extremely proud of their courage
and dedication. We are pleased you have
taken the lead to honor them and to provide
them equitable compensation for their intre-
pidity.

Senator Johnson, thank you again for your
leadership and your dedication to enlisted
military members. AFSA will continue to in-
form Airmen of all ranks at our chapters
around the world that they have a dedicated
champion in Washington thanks to your
untiring efforts. We look forward to continue
working with you on this and other matters
of mutual concern. Please let me know when
we can be of further assistance to you.

Sincerely,
RICHARD M. DEAN,
Executive Director.

S. 2355

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Fair Pay for
Military Firefighters Act of 2004”.

SEC. 2. AVAILABILITY OF HAZARDOUS DUTY IN-
CENTIVE PAY FOR MILITARY FIRE-
FIGHTERS.

(a) ADDITIONAL TYPE OF DUTY ELIGIBLE FOR
PAY.—Subsection (a) of section 301 of title 37,
United States Code, is amended—

(1) in paragraph (12), by striking ‘“‘or”” at
the end;

(2) by redesignating paragraph (13) as para-
graph (14); and

(3) by inserting after paragraph (12) the fol-
lowing new paragraph:

““(13) involving regular participation as a
firefighting crew member, as determined by
the Secretary concerned; or’’.

(b) MONTHLY AMOUNT OF PAY.—Subsection
(c) of such section is amended—

(1) in paragraph (1), by striking ““(12)"” and
inserting ““(13)’; and

(2) in paragraph (2)(A), by striking ““(13)”
and inserting ‘““(14).

By Ms. COLLINS (for herself and
Mr. FEINGOLD):

S. 2356. A bill to require the Director
of the Office of Management and Budg-
et to issue guidance for, and provide
oversight of, the management of
micropurchases made with Govern-
ment-wide commercial purchase cards,
and for other purposes; to the Com-
mittee on Governmental Affairs.

Ms. COLLINS. Mr. President, | rise
today with my colleague, Senator Russ
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FEINGOLD, to introduce the ‘‘Purchase
Card Waste Elimination Act of 2004,”
to help eliminate wasteful spending
through the use of governmental credit
cards.

Today, the Governmental Affairs
Committee explored the federal gov-
ernment’s use of ‘“‘purchase cards,”
which are commercial charge cards
used by federal agencies to buy billions
of dollars worth of goods and services.
The Committee heard the results of the
General Accounting Office’s investiga-
tion into waste, fraud, and abuse in the
purchase card program.

The American people have the right
to expect the federal government to
spend their tax dollars carefully and
wisely. While this is true at all times,
it is never more so than today, when
the government faces enormous fiscal
pressures and a growing budget deficit.

The Governmental Affairs Com-
mittee has a mandate to help safeguard
those tax dollars from waste, fraud,
and abuse. To meet this mandate, the
Committee has launched an initiative
to root out government waste. Today’s
hearing was part of that effort and fo-
cused on wasteful, inefficient, and in
some cases, fraudulent, transactions
using purchase cards.

These cards were first introduced by
the General Services Administration
on a government-wide basis in 1989.
Purchase cards are used primarily for
making routine purchases such as of-
fice supplies, computers and copying
machines. Purchase cards are similar
to the personal credit cards we all
carry, but with one important dif-
ference: The taxpayers pays the bill.
Although the card is only supposed to
be used for official purposes, the Fed-
eral Government is responsible for pay-
ing all charges by authorized card-
holders, regardless of what was pur-
chased.

While legitimate purchases are usu-
ally small, they nevertheless add up to
big money. Purchase card use has
soared during the past decade—from
less than $1 billion in fiscal year 1994 to
more than $16 billion in fiscal year
2003. There are more than 134,000 pur-
chase cardholders in the Defense De-
partment alone.

This explosive growth presents both
challenges and opportunities. While
there are many benefits to the pur-
chase card, such as expediting pur-
chases, cutting red tape, and saving ad-
ministrative costs, the General Ac-
counting Office and the Inspectors Gen-
eral have reported that inadequate con-
trols over purchase cards leave agen-
cies vulnerable to waste, fraud, and
abuse.

The Governmental Affairs Com-
mittee heard testimony describing how
smarter use of purchase cards could
save taxpayers hundreds of millions of
dollars. A GAO report that | requested
along with Senator FEINGOLD and Con-
gresswoman SCHAKOWSKY, which is
being released today, highlights sev-
eral wasteful purchasing practices.

The GAO concludes that many agen-
cy cardholders fail to obtain readily
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available discounts on purchase card
buys. In too many cases, purchase
cardholders are buying goods and serv-
ices from vendors that already agreed
to provide government discounts
through the GSA schedule, yet card-
holders often lack the information and
training needed to obtain the dis-
counted prices. As a result, GAO found
numerous instances of cardholders pay-
ing significantly more for items for
which discounts already had been nego-
tiated. In light of the fact that con-
scientious shoppers often can obtain
savings beyond the schedule discounts,
these findings indicate that some fed-
eral agencies are substantially over-
paying for routine supplies.

For example, an analysis of the De-
partment of Interior’s purchase card
buys of ink cartridges found that most
of the time the cardholder paid more
than the government schedule price to
which the vendors had already agreed.
One vendor had agreed to a schedule
price of $24.99 for a particular ink car-
tridge, yet of 791 separate purchases of
this model,only two were at or below
that price. Some purchasers paid $34.99
or about 40 percent more for the same
item.

In conducting its investigation, the
GAO examined six agencies that to-
gether account for over 85 percent of
all government purchase card trans-
actions. If the six agencies reviewed in
this study negotiated automatic dis-
counts of just 10 percent from major
vendors, and if agency employees had
used those discounts, GAO estimates
annual savings of $300 million. Over 10
years, that’s $3 billion. Pretty soon, as
Senator Dirksen once observed, we’re
talking real money.

The GAO also found that agencies
should be making greater efforts to
collect and analyze data on purchase
card transactions. This would help
agencies to eliminate waste and to ex-
pose fraud and abuse.

We must assure taxpayers that the
federal government is shopping care-
fully, wisely and honestly. That’s why
the legislation we introduce today
would require the Office of Manage-
ment and Budget to direct agencies to
better train cardholders and to more
effectively scrutinize their purchases.
This legislation would also instruct the
General Services Administration to in-
crease its efforts to secure discount
agreements with vendors and to better
provide agencies with the tools needed
to control wasteful spending. Accord-
ing to testimony by GAO, this legisla-
tion would be a strong first step to
eliminating $300 million in wasteful
spending.

The American people have the right
to expect the federal government to
spend their tax dollars carefully and
wisely. | urge my colleagues to cospon-
sor this legislation and help eliminate
wasteful purchase card spending.

By Mr. BAUCUS:
S. 2357. A bill to direct the Secretary
of the Army, acting through the Chief
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of Engineers, to maintain a minimum
quantity of stored water in certain res-
ervoirs in the vicinity of the upper por-
tion of the Missouri River; to the Com-
mittee on Environment and Public
Works.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2357

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. UPPER MISSOURI
STORAGE.

(a) WATER STORAGE.—Notwithstanding any
project or activity carried out by the Sec-
retary of the Army, acting through the Chief
of Engineers, under the Pick-Sloan Missouri
River Basin Program authorized by section 9
of the Act of December 22, 1944 (58 Stat. 891),
or any other law, the Secretary shall cease
to support water releases for navigation pur-
poses at any time at which the total volume
of water stored in the reservoirs described in
subsection (b) is less than 44,000,000 acre-feet.

(b) RESERVOIRS.—The reservoirs referred to
in subsection (a) are the following reservoirs
located in the vicinity of the upper portion
of the Missouri River:

(1) Fort Peck Lake.

(2) Lake Sakakawea.

(3) Lake Oahe.

(4) Lake Sharpe.

(5) Lake Francis Case.

(6) Lewis and Clark Lake.

RIVER WATER

By Mr. DURBIN (for himself, Mr.
LEAHY, Mr. FEINGOLD, and Mr.
KENNEDY):

S. 2358. A bill to allow for the pros-
ecution of members of criminal street
gangs, and for other purposes; to the
Committee on the Judiciary.

Mr. DURBIN. Mr. President, today, |
am joined by Senators LEAHY, KEN-
NEDY, and FEINGHOLD in introducing
the American Neighborhoods Taking
the Initiative—Guarding Against
Neighborhood Gangs (ANTI-GANG)
Act, which is a comprehensive, tailored
bill that will help State and local pros-
ecutors prevent, investigate, and pros-
ecute gang crimes in their neighbor-
hoods.

The National Youth Gang Center has
reported evidence of resurgence in gang
violence, and this is clearly reflected in
Chicago, IL, where 45 percent of the
homicides last year were gang-related.
In Chicago, there are 98 identified
gangs, with an estimated 100,000 gang
members; over 13 percent of the gang
members nationwide are located within
Chicago’s city limits.

I would like to commend the State
and local prosecutors and law enforce-
ment agencies for their work in fight-
ing this problem. The ANTI-GANG Act
would authorize $862.5 million in grants
over the next 5 years to provide them
with the tools they need and have spe-
cifically requested of Congress to com-
bat violent gangs.

For example, the National District
Attorneys Association (NDAA) wrote
the following: “We must find new
methods of protecting those individ-
uals brave enough to come forward as



S4498

witnesses. Our biggest problem is get-
ting the financial help to establish, and
run, meaningful witness protection
programs.” The National Alliance of
Gang Investigators (NAGI) also has
identified a trend in witness intimida-
tion that is ““‘dramatically affecting the
prosecution of violent gang offenders.”’
The ANTI-GANG Act responds by au-
thorizing $300 million over 5 years for
the protection of witnesses and victims
of gang crimes. This bill also would
allow the Attorney General to provide
for the relocation and protection of
witnesses in State gang, drug, and
homicide cases, and it would allow
States to obtain the temporary protec-
tion of witnesses in Stage gang cases
through the Federal witness relocation
and protection program, without any
requirement of reimbursement for
those temporary services.

The ANTI-GANG Act also authorizes
$200 million for grants to develop gang
prevention, research, and intervention
services. However, these grants should
not be limited to those areas already
identified as ‘“‘high intensity” inter-
state gang activity areas. The NAGI
also has identified a trend of gangs mi-
grating from larger cities to smaller
communities, which is fueled in large
part by an increase in gang involve-
ment in drug trafficking. This may be
related to the spread of methamphet-
amine, which is the fastest-growing
drug in the United States and, accord-
ing to lllinois Attorney General Lisa
Madigan, the ‘‘single-greatest threat to
rural America today.” In response to
these trends, the ANTI-GANG Act
would allow rural communities and
other jurisdictions to apply for these
grants, to prevent gang violence from
occurring in the first place.

The ANTI-GANG Act also authorizes
$262.5 million over five years for the co-
operative prevention, investigation,
and prosecution of gang crimes. Most
of this funding would be for criminal
street gang enforcement teams made
up of local, State, and Federal law en-
forcement authorities that would in-
vestigate and prosecute criminal street
gangs in high intensity interstate gang
activity areas (HIIGAASs). Importantly,
this bill would allow HIIGAAs to be in-
tegrated with High Intensity Interstate
Drug Trafficking Areas (HIIDTASs), to
avoid conflicts in those areas where the
two entities would coexist.

The ANTI-GANG Act also authorizes
$100 million over five years for tech-
nology, equipment, and training to
identify gang members and violent of-
fenders and to maintain databases to
facilitate coordination among law en-
forcement and prosecutors.

In addition to these new resources,
the ANTI-GANG Act will effectively
strengthen the ability of prosecutors to
prosecute violent street gangs, by cre-
ating a stronger federal criminal gang
prosecution offense. This new offense
criminalizes participation in criminal
street gangs, recruitment and reten-
tion of gang members, and witness in-
timidation. At the same time, it re-
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sponds to concerns raised by the NDAA
regarding potential conflicts with local
investigation and prosecution efforts,
by requiring certification by the De-
partment of Justice before any pros-
ecution under this bill could be under-
taken in federal court.

The ANTI-GANG Act also promotes
the recruitment and retention of high-
ly-qualified prosecutors and public de-
fenders by establishing a student loan
forgiveness program modeled after the
current program for federal employees.
Almost a third of prosecutors’ offices
across the country have problems with
recruiting or retaining staff attorneys,
and low salaries were cited as the pri-
mary reason for recruitment and reten-
tion problems. This proposed loan for-
giveness program is supported by the
American Bar Association, the NDAA,
the National Association of Prosecutor
Coordinators, the National Legal Aid
and Defender Association, and the
American Council of Chief Defenders.

The ANTI-GANG Act will effectively
strengthen the ability of prosecutors at
the local, state, and federal level to
prosecute violent street gangs, and it
will give state and local governments
the resources they need to protect wit-
nesses and prevent youth from joining
gangs in the first place. This bill
achieves these important goals without
increasing any mandatory minimum
sentences, which conservation jurists
such as Justice Anthony Kennedy have
criticized as ‘‘unfair, unjust, unwise.”
It also does not unnecessarily expand
the federal death penalty—a measure
which has been included in other fed-
eral gang legislation but is opposed by
the Leadership Conference on Civil
Rights, NAACP, ACLU, and National
Association of Criminal Defense Law-
yers.

Finally, the Juvenile Justice and De-
linquency Prevention Coalition has
raised the following concerns regarding
federal gang legislation that would
allow more juveniles to be prosecuted
as adults in the federal system: ‘““[T]he
fact remains that transfer of youth to
the adult system, simply put, is a
failed public policy. Comprehensive na-
tional research on the practice of pros-
ecuting youth in the adult system has
shown conclusively that transferring
youth to the adult criminal justice sys-
tem does nothing to reduce crime and
actually has the opposite effect. In
fact, study after study has shown that
youth transferred to the adult criminal
justice system are more likely to re-of-
fend and to commit more serious
crimes upon release than youth who
were charged with similar offenses and
had similar offenses histories but re-
mained in the juvenile justice system.
Moreover, national data show that
young people incarcerated with adults
are five times as likely to report being
a victim of rape, twice as likely to be
beaten by staff and 50 percent more
likely to be assaulted with a weapon
than youth held in juvenile facilities. A
Justice Department report also found
that youth confined in adult facilities
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are nearly 8 times more likely to com-

mit suicide than youth in juvenile fa-

cilities.”

In light of these concerns, the ANTI-
GANG Act provides Congress with the
necessary data to decide whether to ex-
pand the federal role in prosecuting ju-
venile offenders, by requiring a com-
prehensive report on the current treat-
ment of juveniles by the states and the
capability of the federal criminal jus-
tice system to take on these additional
cases and house additional prisoners.
The American Bar Association has
written that this study is ‘‘the more
prudent course of action at this time.”’

The ANTI-GANG Act is a comprehen-
sive, common-sense approach to fight
gang violence. | urge my colleagues to
join me in support of this important
legislation.

Mr. President, | ask unanimous con-
sent that a summary of the bill be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE AMERICAN NEIGHBORHOODS TAKING THE
INITIATIVE—GUARDING AGAINST NEIGHBOR-
HOOD GANGS (ANTI-GANG) ACT

OVERVIEW

The American Neighborhoods Taking the
Iniative—Guarding Against Neighborhood
Gangs (ANTI-GANG) Act of 2004 is a com-
prehensive, tailored bill that will help state
and local prosecutors prevent, investigate,
and prosecute gang crimes in their neighbor-
hoods. This bill contains four major provi-
sions:

(1) It gives state and local prosecutors the
tools they need and have specifically re-
quested of Congress to combat violent gangs
by authorizing $52.5 million for the coopera-
tive prevention, investigation, and prosecu-
tion of gang crimes; $20 million for tech-
nology, equipment, and training to identify
gang members and violent offenders and to
maintain databases to facilitate coordina-
tion among law enforcement and prosecu-
tors; $60 million for the protection of wit-
nesses and victims of gang crimes; and $40
million for grants to develop gang preven-
tion, research, and intervention services.

(2) It replaces the current provision on
criminal street gangs in federal law, seldom-
used penalty enhancement, with a stronger
measure that criminalizes participation in
criminal street gangs, recruitment and re-
tention of gang members, and witness in-
timidation. The ANTI-GANG Act targets
gang violence and gang crimes in a logical,
straightforward manner.

(3) It will provide Congress with the nec-
essary data to decide whether to expand the
federal role in prosecuting juvenile offenders
by requiring a comprehensive report on the
current treatment of juveniles by the states
and the capabilities of the federal criminal
justice system to take on these additional
cases and house additional prisoners.

(4) 1t promotes the recruitment and reten-
tion of highly-qualified prosecutors and pub-
lic defenders by establishing a student loan
forgiveness program modeled after the cur-
rent program for federal employees.

The ANTI-GANG Act will effectively
strengthen the ability of prosecutors at the
local, state, and federal level to prosecute
violent street gangs, it will give state and
local governments the resources they need to
protect witnesses and prevent kids from join-
ing gangs in the first place. This bill
achieves these important goals without in-
creasing any mandatory minimum sentences
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(which conservative jurists such as Justice
Anthony Kennedy have criticized as ‘“‘unfair,
unjust, unwise’’). It also respects the tradi-
tional principles of federalism, by requiring
certification by the Department of Justice
before any prosecution under this bill may
be undertaken in federal court and by not
unnecessarily expanding the federal death
penalty.

SECTION-BY-SECTION SUMMARY OF THE ANTI-

GANG ACT
Title I—Criminal Street Gangs

Sec. 101. Criminal Street Gangs—Defini-
tions. Defines a criminal street gang as a
preexisting and ongoing entity (e.g., having
already committed crimes); targets violent
criminal street gangs by requiring that at
least one predicate gang crime be a violent
gang crime; establishes evidentiary rel-
evance of gang symbolism in prosecutions;
and allows federal prosecution of neighbor-
hood gang activity when those activities
substantially affect interstate commerce.

Sec. 102. Criminal Street Gangs—Prohib-
ited Acts, Penalties, and Forfeiture. Creates
three new federal crimes to prosecute cases
involving violent criminal street gangs. (1) It
prohibits the recruitment and forced reten-
tion of gang members, including harsher pen-
alties if an adult recruits a minor or pre-
vents a minor from leaving a criminal street
gang. (2) It prohibits participation in a
criminal street gang if done with the intent
to further the criminal activities of the gang
or through the commission of a single predi-
cate gang crime. (3) It prohibits witness in-
timidation and tampering in cases and inves-
tigations related to gang activity. Before the
federal government may undertake a pros-
ecution of these offenses, the Department of
Justice must certify that it has consulted
with state and local prosecutors before seek-
ing an indictment and that federal prosecu-
tion is ““in the public interest and necessary
to secure substantial justice.”

Sec. 103. Clerical Amendments.

Sec. 104. Conforming Amendments.

Sec. 105. Designation of and Assistance for
“High Intensity”’ Interstate Gang Activity
Areas. Requires the Attorney General, after
consultation with the governors of appro-
priate States, to designate certain locations
as “‘high intensity’ interstate gang activity
areas (HIIGAAs) and provide assistance in
the form of criminal street gang enforce-
ment teams made up of local, State, and
Federal law enforcement authorities to in-
vestigate and prosecute criminal street
gangs in each designated area. The ANTI-
GANG bill also allows for HIIGAAs to be in-
tegrated with High Intensity Interstate Drug
Trafficking Areas (HIIDTAs), to avoid con-
flicts and bureaucratic morasses in those
areas where the two entities would coexist.
Subsection (c) authorizes funding of $40 mil-
lion for each fiscal year 2005 through 2009.

Sec. 106. Gang Prevention Grants. Requires
the Office of Justice Programs of the Depart-
ment of Justice to make grants to States,
units of local government, tribal govern-
ments, and qualified private entities to de-
velop community-based programs that pro-
vide crime prevention, research, and inter-
vention services designed for gang members
and at-risk youth. Subsection (f) authorizes
$40 million for each fiscal year 2005 through
2009. No grant may exceed $1 million nor last
for any period longer than 2 years.

Sec. 107. Gang Prevention Information
Grants. Requires the Office of Justice Pro-
grams of the Department of Justice to make
grants to States, units of local government,
tribal governments to fund technology,
equipment, and training for state and local
sheriffs, police agencies, and prosecutor of-
fices to increase accurate identification of
gang members and violent offenders and to
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maintain databases with such information to
facilitate coordination among law enforce-
ment and prosecutors. Subsection (f) author-
izes $20 million for each fiscal year 2005
through 2009. No grant may exceed $1 million
nor last for any period longer than 2 years.

Sec. 1089. Enhancement of Project Safe
Neighborhoods Initiative to Improve En-
forcement of Criminal Laws Against Violent
Gangs. Expands the Project Safe Neighbor-
hood program to require United States At-
torneys to identify and prosecute significant
gangs within their district; to coordinate
such prosecutions among all local, State,
and Federal law enforcement agencies; and
to coordinate criminal street gang enforce-
ment teams in designated ‘“‘high intensity”
interstate gang activity areas. Subsection
(b) authorizes the hiring of 94 additional As-
sistant United States Attorneys and funding
of $7.5 million for each fiscal year 2005
through 2009 to carry out the provisions of
this section.

Sec. 109. Additional Resources Needed by
the Federal Bureau of Investigation to Inves-
tigate and Prosecute Violent Criminal
Street Gangs. Requires the Federal Bureau
of Investigation to increase funding for the
Safe Streets Program and to support the
criminal street gang enforcement teams in
designated high intensity interstate gang ac-
tivity areas. Subsection (b) authorizes $5
million for each fiscal year 2005 through 2009
to expand the FBI’s Safe Streets Program.

Sec. 110. Expansion of Federal Witness Re-
location and Protection Program. Amends 18
U.S.C. §3521(a)(1), which governs the Federal
witness relocation and protection program,
to make clear that the Attorney General can
provide for the relocation and protection of
witnesses in State gang, drug, and homicide
cases. Current law authorizes Federal reloca-
tion and protection for witnesses in State
cases involving ‘“‘an organized criminal ac-
tivity or other serious offense.”

Sec. 111. Grants to States and Local Pros-
ecutors to Protect Witnesses and Victims of
Crime. Authorizes the Attorney General to
make grants available to State and local
prosecutors and the U.S. Attorney for the
District of Columbia for the purpose of pro-
viding short-term protection to witnesses in
cases involving an organized criminal activ-
ity, criminal street gang, serious drug of-
fense, homicide, or other serious offense.
State and local prosecutors will have the op-
tion of either providing the witness protec-
tion themselves or contracting with the
United States Marshals Service for use of the
Federal witness protection and relocation
program. Subsection (d) authorizes $60 mil-
lion for each fiscal year 2005 through 2009 to
fund the program. By providing significantly
increased resources and flexibility for State
and local prosecutors, this provision re-
sponds in a meaningful way to the need for
effective witness protection emphasized by
prosecutors during the September 17, 2003,
hearing in the Judiciary Committee.

Sec. 1112. Witness Protection Services.
Amends 18 U.S.C. §3526 to allow States to ob-
tain the temporary protection of witnesses
in State gang cases through the Federal wit-
ness relocation and protection program,
without any requirement of reimbursement
for those temporary services. Currently,
complex reimbursement procedures deter
State and local prosecutors from obtaining
witness protection services from the Federal
government in emergency circumstances.
Title II—Related Matters Involving Violent

Crime Prosecution

Sec. 201. Study on Expanding Federal Au-
thority for Juvenile Offenders. This section
requires the General Accounting Office to do
a comprehensive report on the advantages
and disadvantages of increasing Federal au-
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thority for the prosecution of 16- and 17-
year-old offenders. Some have proposed in-
dicting and prosecuting more juveniles in
Federal courts as a step in combating gang
violence. Although there is insufficient data
to support this proposition, it is appropriate
for the GAO to review the current treatment
of such offenders by the States and the capa-
bility of the Federal criminal justice system
to take on these additional cases and house
additional prisoners. With this review, Con-
gress can knowledgeably consider whether to
expand the Federal role in prosecuting juve-
niles.

Sec. 202. Prosecutors and Defenders Incen-
tive Act. This section establishes a student
loan repayment program for prosecutors and
public defenders that is modeled after the
program currently available to federal em-
ployees. This would increase the ability of
federal, state, and local prosecutors and pub-
lic defenders to recruit and retain highly-
qualified attorneys. Attorneys in this pro-
gram must agree to serve for a minimum of
three years. Participants can receive up to
$10,000 per year and a total of up to $60,000;
these amounts are identical to the limita-
tions in the program for federal employees.
Subsection (h) authorizes $25 million for fis-
cal year 2005 and such sums as may be nec-
essary for each succeeding fiscal year.

Mr. LEAHY. Mr. President, 1 am
pleased to cosponsor the introduction
of the ANTI-Gang Act with my good
friends on the Judiciary Committee,
Senators DURBIN, KENNEDY and FEIN-
GOLD.

The American Neighborhoods Taking
the Initiative—Guarding Against
Neighborhood Gangs Act of 2004 is a
bill carefully crafted to target violent
criminal street gangs whose activities
extend beyond the neighborhood and
have a substantial impact on Federal
interests.

As a former county prosecutor, |
have long expressed concern about
making Federal crimes out of every of-
fense that comes to the attention of
Congress. | know that States have
competent and able police depart-
ments, county sheriffs’ offices, prosecu-
tors and judges. Gangs are, more often
than not, locally-based, geographi-
cally-oriented criminal associations,
and our local communities are on the
front lines of the fight against gang vi-
olence. We should be supplementing
the work of our State and local law en-
forcement officers, not usurping them.
This is why this bill specifically tar-
gets only those gangs where there is a
provable Federal interest. This is why
this bill requires consultation with our
State and local counterparts before
embarking on a Federal prosecution of
historically State crimes. And this is
why major provisions of the bill are di-
rected toward helping State and local
law enforcement officers prevent, in-
vestigate, and prosecute gang crimes in
their own neighborhoods.

There are four major sections of the
bill:

First, the bill gives State and local
prosecutors financial resources to
guard against neighborhood gangs by
authorizing $72.5 million for the coop-
erative prevention, investigation, and
prosecution of gang crimes; $40 million
for grants to develop gang prevention,
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research, and intervention services;
and $60 million for the protection of
witnesses and victims of gang crimes.
Federal funds are also provided for hir-
ing new Assistant U.S. Attorneys and
to fund technology, equipment and
training grants to increase accurate
identification of gang members and
violent offenders and to maintain data-
bases with such information to facili-
tate state and Federal coordination.

The first defense in protecting our
youth against gang influence is a good
offense. | have long thought that pro-
grams aimed at combating gang activ-
ity must incorporate gang prevention
and education—programs that would
examine why our youth choose to asso-
ciate in gangs and prey on others—to
be effective. When Chairman HATCH ap-
propriately targeted gang violence as a
subject for a full Committee hearing
last year, all agreed that we should be
doing more to deter our youth from
joining gangs in the first place. This
bill heeds that call.

Another unifying theme of the expert
witnesses at the Committee’s hearing
was the serious need for Federal assist-
ance in protecting witnesses who will
provide information about and testify
against gangs from intimidation. Our
bill not only provides funding to help
protect witnesses, it also makes it a
Federal crime to intimidate witnesses
in certain State prosecutions involving
gang activity.

Second, the bill defines a Federal
criminal street gang by using well-es-
tablished legal principles and providing
recognizable limits. Rather than create
yet another cumbersome and broad-
reaching Federal crime that overlaps
with numerous existing Federal stat-
utes, this bill actually targets the
problem that needs to be addressed:
violent criminal street gangs. It recog-
nizes that gangs are ongoing entities
whose members commit crimes more
easily simply because of their associa-
tion with one another. Gangs prove the
old adage: there is safety in numbers.
Gang members can be sheep-like in
their loyalty and allegiance to the
gang. In this regard, the bill also ex-
plicitly and evenhandedly addresses
the evidentiary significance of gang
symbolism in gang prosecutions.

In addition to witness intimidation,
other important crimes established by
this bill include: One, participation in
criminal street gangs by any act that
is intended to effect the criminal ac-
tivities of the gang; two, participation
by committing a crime in furtherance
of or for the benefit of the gang, and
three, recruitment and retention of
gang members. There are increased
penalties for those who target minors
for recruitment in a criminal street
gang.

Third, the bill requires a comprehen-
sive report on the current treatment of
juveniles by the States, and the capa-
bility of the Federal criminal justice
system to take on these additional
cases and house additional prisoners,
so that Congress can make an informed
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decision about whether or not to ex-
pand the Federal role in prosecuting
juvenile offenders.

Some have suggested that the Fed-
eral Government has been unable to
proceed effectively against gang crime
because of Federal law’s protections for
juvenile offenders. 1 have not seen suf-
ficient evidence to support his claim,
but I think that Congressional consid-
eration of this issue would benefit
greatly from a comprehensive General
Accounting Office study on this topic.
We need to know both whether justice
would be served by increasing the Fed-
eral role, and whether the Federal sys-
tem—including both our prosecutors
and the Bureau of Prisons—is prepared
for such a step.

Fourth, the bill promotes the recruit-
ment and retention of highly-qualified
State and local prosecutors and public
defenders by establishing a student
loan forgiveness program modeled after
the current program for Federal em-
ployees.

We have worked very hard in crafting
this legislation not to further blur the
lines between Federal and State law
enforcement responsibilities or to add
more burdens to the FBI as the pri-
mary Federal investigative agency.
Federal law enforcement has been
faced with a unique challenge since the
September 11 attacks. The FBI is no
longer just an enforcement agency, but
also has a critical terrorism prevention
mission. This mission is a daunting
one, and our Federal law enforcement
resources are not limitless. I, for one,
do not want the FBI or U.S. Attorneys
to focus these limited resources on
cases that are best handled at the local
level.

Combating gang violence should not
be a partisan battle. The tragedy of
gang violence affects too many. No
community can afford to lose a single
youth to the arms of a waiting gang.
No gang should be allowed to flourish
without consequence in our commu-
nities. 1 urge your support for this im-
portant bill.

Mr. FEINGOLD. Mr. President, I am
pleased to support S. 2358, the Anti-
Gang Act. This critical legislation will
provide State and Federal law enforce-
ment with the tools and resources
needed to successfully fight the ex-
panding presence of violent gangs that
bring drugs like methamphetamine
into our communities.

Time and time again, we in Congress
have heard the call of prosecutors and
law enforcement for more resources to
combat the problem of gang violence.
The Anti-Gang Act gives local prosecu-
tors and law enforcement what they
have asked Congress for most—tar-
geted financial assistance. The bill will
help combat the growth and prolifera-
tion of violent gangs by authorizing
funds for the cooperative prevention,
investigation, and prosecution of gang
crimes. In addition, grant money will
be made available for the protection of
witnesses and victims of gang violence.
These funds will not be tied to restric-
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tive formulas that would keep the ma-
jority of the assistance from reaching
suburban and rural communities. This
money will be able to go to the commu-
nities in Wisconsin and the rest of the
country where rural and smaller law
enforcement agencies are financially
limited in their ability to deal with the
exploding increase in gang violence as-
sociated with methamphetamines and
other narcotics.

The Anti-Gang Act also promotes
hiring and long-term service of highly
qualified prosecutors and public de-
fenders by establishing a student loan
forgiveness program. Prosecuting
gangs is some of the most demanding
and challenging work a prosecutor will
tackle. Loan forgiveness will allow As-
sistant District Attorneys and Assist-
ant Attorney Generals to remain in
public service and allow them to take
their wealth of experience and use it to
combat gang violence.

The Anti-Gang Act also replaces the
current Federal RICO statute that was
never intended to be used against vio-
lent street gangs with a tough statute
that not only criminalizes participa-
tion in criminal street gangs, but ad-
dresses the serious problem of the re-
cruitment and retention of gang mem-
bers. The Anti-Gang Act targets gang
violence and gang crimes in a logical,
straightforward manner. The bill also
recognizes that the vast majority of
gang investigations and prosecutions
have been and will continue to be done
at the State and local level. The bill
requires that Federal prosecutors con-
sult with State and local law enforce-
ment before seeking an indictment and
that a Federal prosecution is in the
public interest and necessary to secure
substantial justice.

Finally, the Anti-Gang Act will pro-
vide Congress with the data necessary
to decide whether to expand the Fed-
eral role in prosecuting juvenile offend-
ers by requiring a comprehensive re-
port on the current treatment of juve-
niles by the States and the capability
of the Federal criminal justice system
to take on more juvenile cases and to
house additional prisoners. Some have
proposed indicting and prosecuting
more juveniles in Federal courts as a
way of combating gang violence with-
out being able to tell us why this is
necessary and what effect it might
have on the criminal justice system.
With this review, Congress can intel-
ligently consider whether to expand
the Federal role in prosecuting juve-
niles.

Our citizens should be able to send
their children to school, use their
parks and walk their streets without
fearing that ever-spreading gang vio-
lence will grow unfettered in their
community. The Anti-Gang Act is an
important step towards making all of
our neighborhoods safe and | urge my
colleagues to support it.

Mr. KENNEDY. Mr. President, it’s a
privilege to join my colleagues Senator
DURBIN, Senator LEAHY, and Senator
FEINGOLD in introducing this impor-
tant legislation, the ANTI-GANG Act.
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Gang violence is a serious problem in
many communities across the nation,
and it deserves a serious response by
Congress. The key to success is an ef-
fective strategy that rejects partisan-
ship and “‘lock-em-up’ sound bites in
favor of tough, targeted law enforce-
ment; aggressive steps to take guns out
of the hands of criminal gang members
and other violent juvenile offenders;
and heavy emphasis on prevention pro-
grams that discourage gang member-
ship and provide realistic alternatives
for at-risk youth.

The past decade saw a dramatic re-
duction in violent juvenile crime, in
large part because of these crime-fight-
ing strategies. Many of us remember
the dire “‘juvenile superpredator’ pre-
dictions that were common before that
reduction took place. In 1996, William
Bennett and John Walters wrote that
America was a ‘‘ticking crime bomb,”
faced with the ‘‘youngest, biggest, and
baddest generation’ of juvenile offend-
ers that our country had ever known.
Fortunately, these predictions were
wrong. From 1993 to 2001, arrest rates
for violent juvenile crime fell by more
than two-thirds. We’re still reaping the
benefits of this lower crime rate today.

The decrease in crime is explained
partly by the sensible measures taken
by Congress on gun safety in the early
1990’s, including the ban on assault
weapons. In 1999, the National Center
for Juvenile Justice concluded that all
of the increase in homicides by juve-
niles between the mid-1980’s and mid-
1990’'s was firearms-related. The Sur-
geon General concluded that guns were
responsible for both the epidemic in ju-
venile violence in the late 1980’s and
the decrease in violence after 1993. “‘It
is now clear,” the Surgeon General
wrote, ‘“that the violence epidemic was
caused largely by an upsurge in the use
of firearms by young people. . . . To-
day’s youth violence is less lethal,
largely because of a decline in the use
of firearms.”” The current ban on as-
sault weapons is scheduled to expire in
September, and given its proven results
against crime, it is reckless for anyone
to oppose its continuation.

Another factor that contributed to
the remarkable decrease in juvenile
violent crime was the innovative, coop-
erative crime-fighting strategy devel-
oped in Boston and other communities
across the nation. The Boston strategy
was neither a “‘liberal”” nor a ‘““‘conserv-
ative’ approach. It engaged the entire
community, including police and pro-
bation officers, clergy and community
leaders, and even gang members them-
selves in a united effort to crack down
on gang violence, strengthen after-
school prevention programs, and take
guns out of the hands of juvenile of-
fenders. This strategy was very suc-
cessful—juvenile homicides dropped 80
percent from 1990 to 1995—and it suc-
ceeded without prosecuting more juve-
niles as adults, without housing non-
violent juvenile offenders in adult fa-
cilities, and without spending huge
sums of money on new juvenile facili-
ties.
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The call for expanding federal pros-
ecution of juveniles as adults was al-
ready controversial in those years
when juvenile violent crime was at its
peak. It makes no sense today, when
juvenile violent crime rates have fallen
to historic lows.

Unfortunately, an expansion is ex-
actly what is sought by the supporters
of S. 1735, the Gang Prevention and Ef-
fective Deterrence Act. Their bill re-
sponds to the problem of gang violence
in the wrong way. They want the ex-
panded federal prosecution of juveniles
as adults. They want to federalize a
broad range of street crimes now being
prosecuted effectively at the local
level. They want to create an unneces-
sary bureaucratic morass by dupli-
cating law enforcement efforts now
taking place on drug trafficking. They
support a one-size-fits-all, Washington-
knows-best approach to juvenile crime
that ignores the achievements of the
past decade and will only make the
current problem of gang violence
worse.

Our bill, the ANTI-GANG Act, avoids
the most serious defects of S. 1735 by
recognizing, first and foremost, the pri-
mary role of state and local law en-
forcement in responding to violent
crime. The American Bar Association
and the Judicial Conference have both
called on Congress to consider the risks
of federalizing offenses that have tradi-
tionally been the responsibility of
state criminal justice systems. Many of
us support the Local Law Enforcement
Enhancement Act (S. 966), to deal with
hate crimes. It would require the Jus-
tice Department to certify the need for
federal involvement before com-
mencing federal prosecution of a hate
crime. We also oppose the enactment of
federal ‘‘concealed carry’ laws, which
would undermine state and local gun-
safety laws.

Instead of ignoring the primary role
of state and local governments in fight-
ing violent gang crimes in their com-
munities, our ANTI-GANG Act
strengthens that role, by giving local
law enforcement and prosecutors the
resources they need. It authorizes $52
million for cooperative prevention, in-
vestigation, and prosecution of gang
crimes. It authorizes $20 million for
technology, equipment, and training,
so that state and local sheriffs, police
agencies, and prosecutors can improve
their identification of gang members
and maintain databases with informa-
tion to facilitate coordination among
law enforcement and prosecutors. It
authorizes $60 million for the pro-
tecting and relocation of witnesses and
victims of gang crimes, and $40 million
for grants for gang prevention, re-
search, and intervention services.

The resources in our bill for witness
relocation and protection are particu-
larly important. At a Judiciary Com-
mittee hearing last September, state
and local prosecutors specifically
asked for Congress’s help in protecting
witnesses of gang crimes. Our bill re-
sponds to this need by authorizing $60
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million in assistance. By contrast, the
most recently revised version of S. 1735
authorizes only $12 million.

In addition, our bill amends the cur-
rent law on governing federal witness
relocation and protection to make
clear that the Attorney General can
use these provisions to support wit-
nesses in state gang, drug, and homi-
cide cases. We also allow states to ob-
tain the temporary protection of wit-
nesses in gang cases, without any re-
quirement of reimbursement. The cur-
rent complex reimbursement proce-
dures deter state and local prosecutors
from obtaining witness protection as-
sistance from the federal government,
even in emergencies. Our bill offers
needed relief to state prosecutors un-
dertaking difficult prosecutions of
gang offenders, but no such relief is in-
cluded in S. 1735.

The ANTI-GANG Act respects the
primary role of state and local govern-
ments in fighting street crime, but it
also recognizes that violent gangs can
be a substantial impact on federal in-
terests. According to the most recent
National Drug Threat Assessment,
criminal street gangs are responsible
for the distribution of much of the co-
caine, methamphetamine, heroin, and
other illegal drugs being distributed in
communities throughout the United
States. Gang activity interferes with
lawful commerce and undermines the
freedom and security of entire commu-
nities.

The current provision on criminal
street gangs in federal law is a seldom-
used penalty enhancement. To address
these legitimate federal interests, the
ANTI-GANG Act replaces that provi-
sion with a stronger set of measures
criminalizing participation in criminal
street gangs, recruitment and reten-
tion of gang members, and witness in-
timidation. It also increases penalties
for gang members who target minors
for recruitment. It targets gang vio-
lence and gang crimes in a sensible
way, avoiding the confusing and coun-
terproductive approach taken in S.
1735. Before any federal prosecution
can take place under our bill, a high-
level representative from the Justice
Department, after consultation with
state and local prosecutors, must cer-
tify that the federal prosecution is in
the public interest and necessary to
achieve substantial justice.

The Act strengthens the ability of
prosecutors at all levels—federal, state
and local—to prosecute violent street
gangs, and it does so without increas-
ing any mandatory minimum sentences
or unnecessarily expanding the federal
death penalty to include state murder
offenses.

An increasing number of judges, pros-
ecutors, defense lawyers, and other
criminal justice authorities now agree
that mandatory minimum sentences
are, in the words of Justice Anthony
Kennedy, ‘“‘unfair, unjust, and unwise.”’
They are inconsistent with and under-
mine the sentencing guidelines that
Congress established in the Sentencing
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Reform Act of 1984. The supporters of
S. 1735 have commendably removed
some of the mandatory sentencing pro-
visions in their original bill, but even a
single increased mandatory minimum
is counterproductive and unjustified.

The ANTI-GANG Act also requires
the General Accounting Office to con-
duct a comprehensive study and report
on the current treatment of juveniles
by states and local governments and
the capability of the Bureau of Prisons
and other parts of the federal criminal
justice system to take on the addi-
tional cases that would result from an
expansion of the federal prosecutions of
juvenile offenders as adults. This re-
port will enable Congress to make a
better informed decision on this crimi-
nal issue.

Finally, the Act encourages the re-
cruitment and retention of highly-
qualified prosecutors and public de-
fenders by establishing a student loan
forgiveness program modeled on the
current program for federal employees.
According to the National District At-
torneys Association, this provision
“‘would allow prosecutors to relieve the
crushing burden of student loans that
now cause so many young attorneys to
abandon public service.”” The provision
is also strongly supported by the Na-
tional Legal Aid and Defender Associa-
tion and the American Council of Chief
Defenders.

I commend my colleagues for their
leadership in developing this important
legislation to protect American com-
munities from gang violence without
undermining fundamental principles of
fairness and federal-state relations. |
urge the Senate to approve it.

By Mr. REID:

S. 2359. A bill to amend the Internal
Revenue Code of 1986 to provide a re-
fundable tax credit for small business
health insurance costs, and for other
purposes; to the Committee on Fi-
nance.

Mr. REID. Mr. President, | rise today
to introduce the Healthy Employees,
Healthy Small Businesses Act of 2004.
This legislation addresses a number of
fundamental problems: the fact that
millions of hard working American
families have no health insurance, they
live in fear that financial ruin is just
one illness away, or that a family
member will need medical treatment
that they simply can’t afford; the fact
that small businesses in this country
are facing health care costs that are
skyrocketing far beyond the rate of in-
flation, and that as much as many
small business owners would like to
provide health benefits to their em-
ployees, it is becoming more and more
difficult for them to afford these costs;
and the fact that this health care di-
lemma is damaging our Nation’s com-
petitive position internationally.

In 2002, 44 million Americans lived
without health insurance for the entire
year. 85 percent of these uninsured peo-
ple belong to working families.

Think about that. The vast majority
of the people in the United States of
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America who have no health insurance
work.

These uninsured workers are trapped
in the middle—in fact, most of them
are middle class families. They do not
receive health coverage through their
jobs. They are too young to qualify for
Medicare. They earn too much to qual-

ify for a public health insurance pro-
gram.

Yet they cannot afford private insur-
ance plans.

For each one of those 44 million peo-
ple, and each one of those millions of
families, living without health cov-
erage causes real and serious problems.

Living without health insurance is
difficult for anyone. It is especially
hard for parents with children. In addi-
tion to the constant worry about
whether their child will have an acci-
dent or get sick, there are serious long-
term consequences for kids who grow
up without health insurance.

Uninsured kids have a higher rate of
acute and infectious diseases than chil-
dren who are covered by health insur-
ance, and uninsured Kkids actually have
a higher number of hospitalizations,
because their problems don’t get treat-
ed until they become serious.

Uninsured children are: four times as
likely to have necessary care delayed,;
five times more likely to use a hospital
emergency room as their regular
source of care; and six times as likely
as other children to go without the
care they need.

But having no health care is a prob-
lem even when kids are not sick. It
forces parents into the kinds of choices
that none of us would want to make,
and that nobody in America should
have to make.

When your daughter is uninsured,
you have to think twice about signing
her up for a youth soccer league, be-
cause she might break her arm.

When your son has no health cov-
erage, maybe it is not safe to let him
ride his bike through the neighbor-
hood, or try out his friend’s new
rollerblades.

Accidents happen to everyone, espe-
cially to active children. But when
your family has no health insurance, a
simple fall requiring a few stitches, a
broken bone, or a minor sports-related
injury could result in hundreds or even
thousands of dollars in emergency
room fees.

In the end, in a lot of families, living
without health insurance sometimes
means that kids do not get to do very
much living at all.

In her book The Betrayal of Work,
Beth Shulman asked Flor Segunda, a
working mom with no health insur-
ance, about how her family’s uninsured
status affects her kids. Segunda says:

Doctors require immediate payment before
they will see you, but many times | don’t
have the money. Right now, [my son] Luis
has a temperature. But | try to take care of
it myself because | can’t afford to take him
to the doctor every time. It is one of the rea-
sons | don’t like my children to play outside.
They will get sick and | can’t afford it.

A lack of access to health care can
destroy a family’s financial security in
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a heartbeat—that is certainly true. But
it can also deny uninsured kids some of
the most basic and simple pleasures of
being a child: going outside to play,
joining a tee-ball team, riding a bike.

Surely we can do better.

Living without health insurance is a
terrible problem. So why are so many
families forced to do it? Who are these
families trapped in the middle—earn-
ing too much to qualify for free care,
but not enough to pay for private in-
surance?

It turns out that more than half of
the uninsured people in our country
live in a family supported by someone
who works for a small business—mean-
ing a company that employs fewer than
100 workers.

This is not because small businesses
are less committed to their workers
than larger employers. On the con-
trary, the small business owners in my
State seem to care a great deal about
their employees. Most small business
owners work closely with their employ-
ees, and they understand that the suc-
cess of their enterprise depends on the
loyalty of the people who work for
them.

The reason small businesses are less
likely to provide health insurance is
simply a matter of economics.

At a small business, where people are
delivering a product or service with
just a handful of employees, the mar-
gin between revenues and costs can be
pretty slim.

That does not leave much room for
error—or for rising costs. But health
care costs are spiraling out of control.

Every year for the last several years,
we have seen double-digit inflation in
health care prices. With health care
costs rising out of sight, small business
owners are rightly concerned about
whether these uncontrolled prices rep-
resent too much of a risk to their over-
all business health.

My legislation would create a Fed-
eral refundable tax credit to reimburse
small employers for part of the costs
they incur for providing health insur-
ance coverage to their employees.

The HEHSB tax credit would operate
on a sliding scale, providing a large tax
credit to all businesses with fewer than
50 employees, but giving the greatest
tax relief to the smallest enterprises.

Last year, the average health insur-
ance plan for a single person costs
$3,383, of which the employee paid an
average of $508 and the employer paid
an average of $2,875.

For a family policy, the average cost
totalled $9,068, with the employee bear-
ing $2,412 and the employer shouldering
$6,656.

Under my bill, companies with fewer
than 10 employees would be eligible to
claim a credit of 50 percent of the cost
of each eligible employee’s policy, up
to a limit of $1,500 for an individual
policy or $3,400 for a family policy.

Companies with 25 to 50 employees
would be eligible to claim a credit of 35
percent of the cost of each eligible em-
ployee’s policy, up to a limit of $750 for
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a self-only policy or $1,700 for a family It is not funny. It is sad. It is tragic. Make no mistake about it. It is the
policy. And it can only get worse—much special interest groups and their fund-

I believe that this legislation will
give more small business owners the
ability to do what they want to do in
the first place: provide their first-rate
employees with first-rate benefits.

It will shield them from the worst
risks associated with rising health care
costs.

And | hope that it will eventually re-
sult in families like the Segundas feel-
ing a little more security and happi-
ness.

By Mr. MILLER:

S.J. Res. 35. A joint resolution to re-
peal the seventeenth article of amend-
ment to the Constitution of the United
States; to the Committee on the Judi-
ciary.

Mr. MILLER. Madam President, we
live in perilous times. The leader of the
free world’s power has become so
neutered he cannot, even with the sup-
port of the majority of the Senate, ap-
point highly qualified individuals en-
dorsed by the American Bar to a Fed-
eral court. He cannot conduct a war
without being torn to shreds by par-
tisans with their eyes set, not on he de-
feat of our enemy but on the defeat of
our President.

The Senate has become just one big,
bad, ongoing joke, held hostage by spe-
cial interests, and so impotent an 18-
wheeler truck loaded with Viagra
would do no good.

Andrew Young, one of the most
thoughtful men in America, recently
took a long and serious look at the
Senate. He was thinking about making
a race for it. After visiting Wash-
ington, he concluded that the Senate is
composed of:

A bunch of pompous, old—

And | won’t use his word here, | would
say ‘“‘folks”’—

listening to people read statements they
didn’t even write and probably don’t believe.

The House of Representatives, theo-
retically the closest of all the Federal
Government to the people, cannot re-
strain its extravagant spending nor
limit our spiraling debt, and incum-
bents are so entrenched you might as
well call off 80 percent of the House
races. There are no contests.

Most of the laws of the land, at least
the most important and lasting ones,
are made not by elected representa-
tives of the people but by unelected,
unaccountable legislators in black
robes who churn out volumes of case
law and hold their jobs for life. A half
dozen dirty bombs the size of a small
suitcase planted around the country
could Kill hundreds of thousands of our
citizens and bring this Nation to its
knees at any time, and yet we can’t
even build a fence along our border to
keep out illegals because some nutty
environmentalists say it will cause ero-
sion.

This Government is in one hell of a
mess. Frankly, as Rett Butler said—my
dear, very few people up here give a
damn.

worse. What this Government needs is
one of those extreme makeovers they
have on television, and | am not refer-
ring to some minor nose job or a little
botox here and there.

Congressional Quarterly recently de-
voted an issue to the mandate wars,
with headlines blaring: “‘Unfunded
Mandates Add to Woes, States Say; Lo-
calities Get the Bill for Beefed Up Se-
curity; Transportation Money Comes
With Strings, and Medicare Stuck in
Funding Squabbles,”” et cetera, et
cetera, et cetera.

One would think that the much her-
alded Unfunded Mandate Reform Act of
1995 never passed. The National Con-
ference of State Legislatures has set
the unfunded mandate figure for the
States at $33 billion for 2005. This,
along with the budget problems they
have been having for the last few years,
has put States under the heel of a dis-
tant and unresponsive government.
That is us. And it gives the enthusi-
astic tax raisers at the State level the
very excuse they are looking for to dig
deeper and deeper into the pockets of
their taxpayers.

It is not a pretty picture. No matter
who you send to Washington, for the
most part smart and decent people, it
is not going to change much because
the individuals are not so much at
fault as the rotten and decaying foun-
dation of what is no longer a Republic.
It is the system that stinks, and it is
only going to get worse because that
perfect balance our brilliant Founding
Fathers put in place in 1787 no longer
exists.

Perhaps, then, the answer is a return
to the original thinking of those wisest
of all men, and how they intended for
this government to function. Fed-
eralism, for all practical purposes, has
become to this generation of leaders,
some vague philosophy of the past that
is dead, dead, dead. It isn’t even on life
support. The line on that monitor went
flat some time ago.

You see, the reformers of the early
1900s killed it dead and cremated the
body when they allowed for the direct
election of U.S. Senators.

Up until then, Senators were chosen
by State legislatures, as James Madi-
son and Alexander Hamilton had so
carefully crafted.

Direct elections of Senators, as great
and as good as that sounds, allowed
Washington’s special interests to call
the shots, whether it is filling judicial
vacancies, passing laws, or issuing reg-
ulations. The State governments aided
in their own collective suicide by going
along with that popular fad at the
time.

Today it is heresy to even think
about changing the system. But can
you imagine those dreadful unfunded
mandates being put on the States or a
homeland security bill being torpedoed
by the unions if Senators were still
chosen by and responsible to the State
legislatures?

raising power that elect Senators and
then hold them in bondage forever.

In the past five election cycles, Sen-
ators have raised over $1.5 billion for
their election contests, not counting
all the soft money spent on their behalf
in other ways. Few would believe it,
but the daily business of the Senate in
fact is scheduled around fundraising.

The 17th amendment was the death
of the careful balance between State
and Federal Government. As designed
by that brilliant and very practical
group of Founding Fathers, the two
governments would be in competition
with each other and neither could
abuse or threaten the other. The elec-
tion of Senators by the State legisla-
tures was the lynchpin that guaranteed
the interests of the States would be
protected.

Today State governments have to
stand in line because they are just an-
other one of the many special interests
that try to get Senators to listen to
them, and they are at an extreme dis-
advantage because they have no PAC.

You know what the great historian
Edward Gibbons said of the decline of
the Roman Empire. | quote: “The fine
theory of a republic insensibly van-
ished.”

That is exactly what happened in 1913
when the State legislatures, except for
Utah and Delaware, rushed pell-mell to
ratify the popular 17th amendment
and, by doing so, slashed their own
throats and destroyed federalism for-
ever. It was a victory for special-inter-
est tyranny and a blow to the power of
State governments that would cripple
them forever.

Instead of Senators who thoughtfully
make up their own minds as they did
during the Senate’s greatest era of
Clay, Webster, and Calhoun, we now
have too many Senators who are mere
cat’s-paws for the special interests. It
is the Senate’s sorriest of times in its
long, checkered, and once glorious his-
tory.

Having now jumped off the Golden
Gate Bridge of political reality, before
I hit the water and go splat, | have in-
troduced a bill that would repeal the
17th amendment. | use the word
“would,” not “‘will,”” because | know it
doesn’t stand a chance of getting even
a single cosponsor, much less a single
vote beyond my own.

Abraham Lincoln, as a young man,
made a speech in Springfield, IL, in
which he called our founding principles
‘‘a fortress of strength.”” Then he went
on to warn, and again | quote, that
they “‘would grow more and more dim
by the silent artillery of time.”

A wise man, that Lincoln, who under-
stood and predicted all too well the
fate of our republican form of govern-
ment. Too bad we didn’t listen to him.

I ask unanimous consent that the
text of the joint resolution be printed
in the RECORD.

There being no objection, the joint
resolution was ordered to be printed in
the RECORD, as follows:
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S.J. REs. 35

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled (two-thirds of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States, which shall be
valid to all intents and purposes as part of
the Constitution when ratified by the legis-
latures of three-fourths of the several States
within 7 years after the date of its submis-
sion for ratification:

“ARTICLE —

““SECTION 1. The seventeenth article of
amendment to the Constitution of the
United States is hereby repealed.

““SECTION 2. The Senate of the United
States shall be composed of two Senators
from each State, chosen by the legislature
thereof, for six years; and each Senator shall
have one vote.

““SECTION 3. If vacancies happen by resigna-
tion or otherwise, during the recess of the
legislature of any State, the executive there-
of may make temporary appointments until
the next meeting of the legislature, which
shall then fill such vacancies.

““SECTION 4. This amendment shall not be
so construed as to affect the election or term
of any Senator chosen before it becomes a
valid part of the Constitution.”.

S. REs. 334

Whereas the United States and Singapore
have a strong and enduring friendship;

Whereas the United States and Singapore
share a common vision in ensuring the con-
tinued peace, stability, and prosperity of the
Asia-Pacific region;

Whereas Singapore is a member of the coa-
lition for the reconstruction of Iraq and is a
strong supporter of the coalition efforts to
stabilize and rebuild Irag;

Whereas Singapore is a steadfast partner
with the United States in the global cam-
paign against terrorism and has worked
closely with the United States to fight ter-
rorism around the world;

Whereas Singapore is a core member of the
Proliferation Security Initiative and is com-
mitted to preventing the proliferation of
weapons of mass destruction;

Whereas Singapore has provided valuable
support to the United States Armed Forces,
including inviting such Forces to use the
state-of-the-art Changi Naval Base;

Whereas Singapore is the 11th largest trad-
ing partner of the United States;

Whereas Singapore was the first country in
Asia to enter into a free trade agreement
with the United States;

Whereas Singapore, which has one of the
busiest ports in the world, was the first
country in Asia to join the Container Secu-
rity Initiative (CSl), a key initiative of the
United States Customs Service designed to
prevent terrorist attacks through the use of
cargo;

Whereas Singapore is a leader in biological
research, has established a regional Emerg-
ing Diseases Intervention Center, and is
leading efforts to respond to new health
threats, including emerging diseases and the
use of biological agents;

Whereas the relationship between the
United States and Singapore is reinforced by
strong ties of culture, values, commerce, and
scientific cooperation; and

Whereas relationship and international co-
operation between the United States and
Singapore is important and valuable to both
countries: Now, therefore, be it

Resolved, That the Senate—

(1) welcomes the Prime Minister of
Singapore, His Excellency Goh Chok Tong,
to the United States;

(2) expresses profound gratitude to the
Government of Singapore for its assistance
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in Iraqg and its support in the global cam-
paign against terrorism; and

(3) reaffirms the commitment of the
United States to the continued expansion of
friendship and cooperation between the
United States and Singapore.

————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 345—EX-
PRESSING THE SENSE OF THE
SENATE THAT CONGRESS
SHOULD EXPAND THE SUPPORTS
AND SERVICES AVAILABLE TO
GRANDPARENTS AND OTHER
RELATIVES WHO ARE RAISING
CHILDREN WHEN THEIR BIOLOGI-
CAL PARENTS HAVE DIED OR
CAN NO LONGER TAKE CARE OF
THEM

Mrs. CLINTON (for herself, Ms.
SNOWE, Mr. KENNEDY, Mr. MILLER, Mr.
KERRY, Mr. JOHNSON, Mr. PRYOR, Mr.
CORZINE, Mrs. MURRAY, Ms. STABENOW,
Ms. MIKULSKI, Mr. BAucus, Mr. COCH-
RAN, Mr. LIEBERMAN, and Mrs. LINCOLN)
submitted the following resolution;
which was referred to the Committee
on Health, Education, Labor, and Pen-
sions:

S. RES. 345

Whereas, 4.5 million children in the United
States are living in grandparent-headed
households—a 30% increase from 1990 to
2000—and an additional 1.5 million children
are living in households headed by other rel-
atives;

Whereas 70% of grandparents who report
they are responsible for the grandchildren
living with them are under the age of 60,
many of whom are still in the workforce and
making a valuable contribution to the na-
tional economy;

Whereas, an increasing number of parents
are unable to raise their own children due to
substance abuse, incarceration, illnesses
such as HIV/AIDS, child abuse and neglect,
domestic and community violence, unem-
ployment and poverty, and other serious
community crises;

Whereas, grandparents and other relatives
raising children, especially those without
formal legal custody or guardianship of the
children under their care, face a variety of
unnecessary barriers, including difficulties
enrolling children in school, authorizing
medical treatment, maintaining their public
housing leases, obtaining affordable legal
services, and accessing a variety of federal
benefits and services;

Whereas, grandparents and other relatives
have stepped forward at great personal sac-
rifice to their financial and health status, to
provide safe and loving homes and keep
thousands of children from unnecessarily en-
tering the formal foster care system;

Whereas children feel content to live in an
environment with people that they know,
who are familiar, and who are able to provide
them with extended family as additional
support and a family history, which gives
them a sense of belonging.

Whereas the time, effort, and unselfish
commitment shown by these family mem-
bers is worthy of recognition.

Whereas, almost one-fifth of grandparents
who report that they are responsible for the
grandchildren living with them live in pov-
erty;

Whereas, grandparents and other relatives
have taken over the care of abused and ne-
glected children who have been removed
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from their homes even though they often fail
to receive the same services and supports of-
fered to non-related foster parents.

Whereas, grandparents and other relatives,
whether raising children inside or outside of
the foster care system, need better access to
health insurance, respite care, child care,
special education, housing, and other bene-
fits, and where appropriate, support from
Temporary Assistance For Needy Families,
federal foster care and subsidized guardian-
ship programs.

Resolved, That—

(1) it is the sense of the Senate that

(A) Congress and all Americans should rec-
ognize and publicly laud the commitment of
grandparents, aunts, uncles, and other rel-
ative caregivers raising children whose par-
ents are unable or unwilling to do so;

(B) Congress urges institutions and govern-
ment entities at every level to promote pub-
lic policies that support, and remove barriers
to these caregivers;

(C) Congress should establish new and ex-
panded appropriate supports and services,
such as respite care, housing, and subsidized
guardianship, for grandparents and other rel-
atives who are raising children inside and
outside of the foster care system.

Mrs. CLINTON. Mr. President, today
| am pleased to be submitting a resolu-
tion that urges Congress to expand the
supports and services available to
grandparents and other relatives who
are raising children when their biologi-
cal parents can no longer take care of
them. | am pleased to have worked
with my friend and colleague, Senator
OLYMPIA SNOWE, in crafting this impor-
tant bill.

Today, in Albany, NY, there is a
“GrandRally”” going on to celebrate
and honor the almost 300,000 children
who live in grandparent-headed house-
holds—a total of 6.3 percent of all chil-

dren in New York State. Another
112,000 children live in households
headed by other relatives. | am so

pleased that this resolution coincides
with the GrandRally because they com-
pliment each other nicely.

Nationwide, four and a half million
children are living in grandparent-
headed households and an additional
1.5 million children are living in house-
holds headed by other relatives. This
represents a 30 percent increase be-
tween 1990 and 2000.

Kinship care families came to be be-
cause there are many tragic instances
when parents are unable to raise their
own children. Serious illness, death,
substance abuse, incarceration, domes-
tic violence, and unemployment are
just some of the reasons that have
forced grandparents and other relatives
to step forward, often at great personal
sacrifice, to provide safe and loving
homes for the children in their care.
This has allowed thousands of children
to live with extended family rather
than strangers.

We know that children are better off
living in an environment with people
that they know, who are familiar, and
who are able to provide them with ex-
tended family as additional support.
When foster children are placed with
family members rather than strangers,
they gain a critical sense of belonging
and a family history.
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Unfortunately, these grandparents
and other relatives raising children
often face a number of unnecessary
barriers, including difficulties enroll-
ing children in school, authorizing
medical treatment, and accessing a va-
riety of government benefits and serv-
ices. Almost one-fifth of grandparents
who are serving as the parents for their
grandchildren are living in poverty.

The time, effort, and unselfish com-
mitment of these family members is
worthy of recognition.

This resolution encourages institu-
tions and government entities at every
level to promote public policies that
support these caregivers by expanding
existing services such as respite care,
housing, and subsidized guardianship
for grandparents and other relatives
who are raising children inside and
outside of the foster care system.

I want to thank all of my colleagues
who are cosponsors of this resolution.
Senator SNOWE and | are being joined
by a diverse, bipartisan group of Sen-
ators whose commitment to this issue
demonstrates the broad range of sup-
port for kinship care families.

SENATE CONCURRENT RESOLU-
TION 101—TO EXPRESS THE
SENSE OF THE CONGRESS RE-
GARDING THE 50TH ANNIVER-
SARY OF THE SUPREME COURT
DECISION IN BROWN V. BOARD
OF EDUCATION OF TOPEKA

Mr. BROWNBACK (for himself and
Mr. ROBERTS) submitted the following
concurrent resolution; which was re-
ferred to the Committee on Rules and
Administration:

S. CoN. REs. 101

Whereas Oliver L. Brown is the namesake
of the landmark United States Supreme
Court decision of 1954, Brown v. Board of
Education (347 U.S. 483, 1954);

Whereas Oliver L. Brown is honored as the
lead plaintiff in the Topeka, Kansas case
which posed a legal challenge to racial seg-
regation in public education;

Whereas by 1950, African-American parents
began to renew their efforts to challenge
State laws that only permitted their chil-
dren to attend certain schools, and as a re-
sult, they organized through the National
Association for the Advancement of Colored
People (the NAACP), an organization found-
ed in 1909 to address the issue of the unequal
and discriminatory treatment experienced
by African-Americans throughout the coun-
try;

Whereas Oliver L. Brown became part of
the NAACP strategy led first by Charles
Houston and later by Thurgood Marshall, to
file suit against various school boards on be-
half of such parents and their children;

Whereas Oliver L. Brown was a member of
a distinguished group of plaintiffs in cases
from Kansas (Brown v. Board of Education),
Delaware (Gebhart v. Belton), South Caro-
lina (Briggs v. Elliot), and Virginia (Davis v.
County School Board of Prince Edward
County) that were combined by the United
States Supreme Court in Brown v. Board of
Education, and in Washington, D.C. (Bolling
v. Sharpe), considered separately by the Su-
preme Court with respect to the District of
Columbia;

Whereas with respect to cases filed in the
State of Kansas—
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(1) there were 11 school integration cases
dating from 1881 to 1949, prior to Brown v.
Board of Education in 1954;

(2) in many instances, the schools for Afri-
can-American children were substandard fa-
cilities with out-of-date textbooks and often
no basic school supplies;

(3) in the fall of 1950, members of the To-
peka, Kansas chapter of the NAACP agreed
to again challenge the ‘“‘separate but equal”’
doctrine governing public education;

(4) on February 28, 1951, the NAACP filed
their case as Oliver L. Brown et al. v. The
Board of Education of Topeka Kansas (which
represented a group of 13 parents and 20 chil-
dren);

(5) the district court ruled in favor of the
school board and the case was appealed to
the United States Supreme Court;

(6) at the Supreme Court level, the case
was combined with other NAACP cases from
Delaware, South Carolina, Virginia, and
Washington, D.C. (which was later heard sep-
arately); and

(7) the combined cases became known as
Oliver L. Brown et al. v. The Board of Edu-
cation of Topeka, et al.;

Whereas with respect to the Virginia case
of Davis et al. v. Prince Edward County
Board of Supervisors—

(1) one of the few public high schools avail-
able to African-Americans in the State of
Virginia was Robert Moton High School in
Prince Edward County;

(2) built in 1943, it was never large enough
to accommodate its student population;

(3) the gross inadequacies of these class-
rooms sparked a student strike in 1951;

(4) the NAACP soon joined their struggles
and challenged the inferior quality of their
school facilities in court; and

(5) although the United States District
Court ordered that the plaintiffs be provided
with equal school facilities, they were denied
access to the schools for white students in
their area;

Whereas with respect to the South Caro-
lina case of Briggs v. R.W. Elliott—

(1) in Clarendon County, South Carolina,
the State NAACP first attempted, unsuccess-
fully and with a single plaintiff, to take legal
action in 1947 against the inferior conditions
that African-American students experienced
under South Carolina’s racially segregated
school system;

(2) by 1951, community activists convinced
African-American parents to join the
NAACP efforts to file a class action suit in
United States District Court;

(3) the court found that the schools des-
ignated for African-Americans were grossly
inadequate in terms of buildings, transpor-
tation, and teacher salaries when compared
to the schools provided for white students;
and

(4) an order to equalize the facilities was
virtually ignored by school officials, and the
schools were never made equal;

Whereas with respect to the Delaware
cases of Belton v. Gebhart and Bulah v.
Gebhart—

(1) first petitioned in 1951, these cases chal-
lenged the inferior conditions of 2 African-
American schools;

(2) in the suburb of Claymont, Delaware,
African-American children were prohibited
from attending the area’s local high school,
and in the rural community of Hockessin,
Delaware, African-American students were
forced to attend a dilapidated 1-room school-
house, and were not provided transportation
to the school, while white children in the
area were provided transportation and a bet-
ter school facility;

(3) both plaintiffs were represented by local
NAACP attorneys; and
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(4) though the State Supreme Court ruled
in favor of the plaintiffs, the decision did not
apply to all schools in Delaware;

Whereas with respect to the District of Co-
lumbia case of Bolling, et al. v. C. Melvin
Sharpe, et al.—

(1) 11 African-American junior high school
students were taken on a field trip to Wash-
ington, D.C.’s new John Philip Sousa School
for white students only;

(2) the African-American students were de-
nied admittance to the school and ordered to
return to their inadequate school; and

(3) in 1951, a suit was filed on behalf of the
students, and after review with the Brown
case in 1954, the United States Supreme
Court ruled that segregation in the Nation’s
capitol was unconstitutional;

Whereas on May 17, 1954, at 12:52 p.m., the
United States Supreme Court ruled that the
discriminatory nature of racial segregation
“violates the 14th Amendment to the Con-
stitution, which guarantees all citizens equal
protection of the laws’’;

Whereas the decision in Brown v. Board of
Education set the stage for dismantling ra-
cial segregation throughout the country;

Whereas the quiet courage of Oliver L.
Brown and his fellow plaintiffs asserted the
right of African-American people to have
equal access to social, political, and com-
munal structures;

Whereas our country is indebted to the
work of the NAACP Legal Defense and Edu-
cational Fund, Inc., Howard University Law
School, the NAACP, and the individual
plaintiffs in the cases considered by the Su-
preme Court;

Whereas Reverend Oliver L. Brown died in
1961, and because the landmark United
States Supreme Court decision bears his
name, he is remembered as an icon for jus-
tice, freedom, and equal rights; and

Whereas the national importance of the
Brown v. Board of Education decision had a
profound impact on American culture, af-
fecting families, communities, and govern-
ments by outlawing racial segregation in
public education, resulting in the abolition
of legal discrimination on any basis: Now
therefore be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That—

(1) the Congress recognizes and honors the
50th anniversary of the Supreme Court deci-
sion in Brown v. Board of Education of To-
peka;

(2) the Congress encourages all people of
the United States to recognize the impor-
tance of the Supreme Court decision in
Brown v. Board of Education of Topeka;

(3) by celebrating the 50th anniversary of
the Brown v. Board of Education of Topeka,
the Nation will be able to refresh and renew
the importance of equality in society; and

(4) the Rotunda of the Capitol is authorized
to be used on May 13, 2004 or June 17, 2004 for
a ceremony to commemorate the 50th anni-
versary of the Supreme Court’s landmark de-
cision in Brown v. Board of Education of To-
peka, 347 U.S. 483 (1954);
physical preparations for the ceremony shall
be carried out in accordance with such condi-
tions as the Architect of the Capitol may
prescribe.

————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3052. Mrs. FEINSTEIN submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, to make permanent the
moratorium on taxes on Internet access and
multiple and discriminatory taxes on elec-
tronic commerce imposed by the Internet
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Tax Freedom Act; which was ordered to lie
on the table.

SA 3053. Mr. ROCKEFELLER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3054. Mr. ROCKEFELLER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3055. Mr. ALLEN submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3056. Mr. ALLEN submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3057. Mr. ALLEN submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3058. Mr. ALLEN submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3059. Mr. BINGAMAN submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3060. Mr. CARPER submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3061. Mr. CARPER submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3062. Mr. CARPER submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3063. Mr. CARPER submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

SA 3064. Mrs. FEINSTEIN submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3065. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3066. Mr. DORGAN submitted an
amendment intended to be proposed by him
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3067. Mr. DORGAN submitted an
amendment intended to be proposed by him
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3068. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3069. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3070. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3071. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3072. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3073. Mr. ALEXANDER submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3074. Mr. GRAHAM of Florida sub-
mitted an amendment intended to be pro-
posed to amendment SA 3048 proposed by Mr.
McCAIN to the bill S. 150, supra; which was
ordered to lie on the table.

SA 3075. Mr. HOLLINGS submitted an
amendment intended to be proposed by him
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3076. Mr. GRAHAM of Florida sub-
mitted an amendment intended to be pro-
posed to amendment SA 3048 proposed by Mr.
McCAIN to the bill S. 150, supra; which was
ordered to lie on the table.

SA 3077. Mr. LAUTENBERG submitted an
amendment intended to be proposed by him
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3078. Mr. LAUTENBERG submitted an
amendment intended to be proposed to
amendment SA 3048 proposed by Mr. McCAIN
to the bill S. 150, supra; which was ordered to
lie on the table.

SA 3079. Mr. GRAHAM of Florida sub-
mitted an amendment intended to be pro-
posed to amendment SA 3048 proposed by Mr.
MCcCAIN to the bill S. 150, supra; which was
ordered to lie on the table.

SA 3080. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the
bill S. 150, supra; which was ordered to lie on
the table.

SA 3081. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the
bill S. 150, supra; which was ordered to lie on
the table.

SA 3082. Mr. LOTT submitted an amend-
ment intended to be proposed to amendment
SA 3048 proposed by Mr. McCAIN to the bill
S. 150, supra; which was ordered to lie on the
table.

———

TEXT OF AMENDMENTS—
TUESDAY, APRIL 27, 2004

SA 3051. Mr. DOMENICI proposed an
amendment to amendment SA 3050 pro-
posed by Mr. DASCHLE (for himself, Mr.
DURBIN, and Mr. JOHNSON) to the bill S.
150, to make permanent the morato-
rium on taxes on Internet access and
multiple and discriminatory taxes on
electronic commerce imposed by the
Internet Tax Freedom Act; as follows:

Strike all after the first word and insert
the following:

DIVISION  —ENERGY
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(&) SHORT TITLE.—This division may be
cited as the ‘““Energy Policy Act of 2003"".

(b) TABLE OF CONTENTS.—The table of con-
tents for this division is as follows:

TITLE I—ENERGY EFFICIENCY
Subtitle A—Federal Programs
Sec. 101. Energy and water saving measures
in congressional buildings.
Sec. 102. Energy management requirements.
Sec. 103. Energy use measurement and ac-
countability.
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Sec.
Sec.
Sec.
Sec.

Sec.
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104. Procurement of energy efficient
products.

105. Voluntary commitments to reduce
industrial energy intensity.

106. Advanced Building Efficiency
Testbed.

107. Federal building performance
standards.

108. Increased use of recovered mineral

component in federally funded
projects involving procurement
of cement or concrete.

Subtitle B—Energy Assistance and State

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Programs

Low Income Home Energy Assist-
ance Program.

Weatherization assistance.

State energy programs.

Energy efficient appliance rebate
programs.

Energy efficient public buildings.

Low income community energy ef-
ficiency pilot program.

121.

122.
123.
124.

125.
126.

Subtitle C—Energy Efficient Products

Sec.
Sec.

131.
132.

Energy Star program.
HVAC maintenance consumer edu-
cation program.
133. Energy conservation standards for
additional products.
134. Energy labeling.

Subtitle D—Public Housing
Capacity building for energy-effi-
cient, affordable housing.

141.

142. Increase of CDBG public services
cap for energy conservation and
efficiency activities.

143. FHA mortgage insurance incen-

tives for energy efficient hous-
ing.

144. Public Housing Capital Fund.

145. Grants for energy-conserving im-
provements for assisted hous-
ing.

146. North American Development
Bank.

147. Energy-efficient appliances.

148. Energy efficiency standards.
149. Energy strategy for HUD.

TITLE II—RENEWABLE ENERGY
Subtitle A—General Provisions

201. Assessment of renewable energy re-
sources.

202. Renewable energy production in-
centive.

203. Federal purchase requirement.

204.
205.

Insular areas energy security.

Use of photovoltaic energy in pub-
lic buildings.

Grants to improve the commercial
value of forest biomass for elec-
tric energy, useful heat, trans-
portation fuels, petroleum-
based product substitutes, and
other commercial purposes.

207. Biobased products.

Subtitle B—Geothermal Energy

206.

211. Short title.

212. Competitive lease sale require-
ments.

213. Direct use.

214. Royalties and near-term produc-

tion incentives.
Geothermal leasing and permitting
on Federal lands.
Review and report to Congress.
Reimbursement for costs of NEPA

215.

216.
217.

analyses, documentation, and
studies.

218. Assessment of geothermal energy
potential.

219. Cooperative or unit plans.

. Royalty on byproducts.

221. Repeal of authorities of Secretary
to readjust terms, conditions,
rentals, and royalties.
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Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

222.
223.

224.
225.
226.

227.

Crediting of rental toward royalty.
Lease duration and work commit-
ment requirements.

Advanced royalties required for
suspension of production.
Annual rental.

Leasing and permitting on Federal
lands withdrawn for military
purposes.

Technical amendments.

Subtitle C—Hydroelectric

PART I—ALTERNATIVE CONDITIONS

231.

241.

242,

Alternative conditions and
fishways.
PART I1—ADDITIONAL HYDROPOWER
Hydroelectric production incen-
tives.
Hydroelectric efficiency improve-
ment.

243.
244,

245.

246.

247.

Small hydroelectric power projects.
Increased hydroelectric generation
at existing Federal facilities.
Shift of project loads to off-peak

periods.

Limitation on certain charges as-
sessed to the Flint Creek
Project, Montana.

Reinstatement and transfer.

TITLE 111—OIL AND GAS

Subtitle A—Petroleum Reserve and Home

Heating Oil

Sec. 301. Permanent authority to operate

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.

302.

the Strategic Petroleum Re-
serve and other energy pro-
grams.
National
ance.

Oilheat Research Alli-

Subtitle B—Production Incentives

311.
312.

313.

314.

315.

316.
317.

318.
319.
320.
321.
322.
323.
324.

325.

326.

327.

328.

329.

330.

331.

332.
333.

Definition of Secretary.
Program on oil and gas royalties

in-kind.

Marginal property production in-
centives.

Incentives for natural gas produc-
tion from deep wells in the
shallow waters of the Gulf of
Mexico.

Royalty relief for deep water pro-
duction.

Alaska offshore royalty suspension.

Qil and gas leasing in the National
Petroleum Reserve in Alaska.

Orphaned, abandoned, or idled wells
on Federal land.

Combined hydrocarbon leasing.

Liquified natural gas.

Alternate energy-related uses on
the Outer Continental Shelf.
Preservation of geological and geo-

physical data.

QOil and gas lease acreage limita-
tions.

Assessment of dependence of State
of Hawaii on oil.

Deadline for decision on appeals of
consistency determination
under the Coastal Zone Man-
agement Act of 1972.

Reimbursement for costs of NEPA
analyses, documentation, and
studies.

Hydraulic fracturing.

Oil and gas exploration and produc-
tion defined.

Outer Continental Shelf provisions.

Appeals relating to pipeline con-
struction or offshore mineral
development projects.

Bilateral international oil supply
agreements.
Natural gas market reform.

Natural gas market transparency.

Subtitle C—Access to Federal Land

341.

Office of Federal
Coordination.

Energy Project

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

342

343.

344.

345.

346.

347.

348.

349.

350.

351.

352.
353.

354.

355.

356.

357.

358.

359.
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. Federal onshore oil and gas leasing
and permitting practices.

Management of Federal oil and gas
leasing programs.

Consultation regarding oil and gas
leasing on public land.

Estimates of oil and gas resources
underlying onshore Federal
land.

Compliance with Executive Order
13211; actions concerning regu-
lations that significantly affect
energy supply, distribution, or
use.

Pilot project to improve Federal
permit coordination.

Deadline for consideration of appli-
cations for permits.

Clarification of fair market rental
value determinations for public
land and Forest Service rights-
of-way.

Energy facility rights-of-way and
corridors on Federal land.

Consultation regarding energy
rights-of-way on public land.

Renewable energy on Federal land.

Electricity transmission line right-
of-way, Cleveland National For-
est and adjacent public land,
California.

Sense of Congress regarding devel-
opment of minerals under
Padre Island National Sea-
shore.

Encouraging prohibition of off-
shore drilling in the Great
Lakes.

Finger Lakes National Forest with-
drawal.

Study on lease exchanges in the
Rocky Mountain Front.

Federal coalbed methane regula-
tion.

Livingston Parish mineral
transfer.

rights

Subtitle D—Alaska Natural Gas Pipeline

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

371.
372.
373.
374.
375.
376.
377.
378.
379.
380.

381.

382.

383.

384.

385.

386.

Short title.

Definitions.

Issuance of certificate of public
convenience and necessity.

Environmental reviews.

Pipeline expansion.

Federal Coordinator.

Judicial review.

State jurisdiction over in-State de-
livery of natural gas.

Study of alternative means of con-
struction.

Clarification of ANGTA status and
authorities.

Sense of Congress concerning use of
steel manufactured in North
America negotiation of a
project labor agreement.

Sense of Congress and study con-
cerning participation by small
business concerns.

Alaska pipeline construction train-
ing program.

Sense of Congress concerning nat-
ural gas demand.

Sense of Congress concerning Alas-
kan ownership.

Loan guarantees.

TITLE IV—COAL

Subtitle A—Clean Coal Power Initiative

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

401
402
403
404

. Authorization of appropriations.
. Project criteria.

. Report.

. Clean coal Centers of Excellence.

Subtitle B—Clean Power Projects

411
412
413

. Coal technology loan.

. Coal gasification.

. Integrated gasification combined
cycle technology.

S4507

414. Petroleum coke gasification.

415. Integrated coal/renewable energy
system.

416. Electron scrubbing demonstration.

Subtitle C—Federal Coal Leases

Sec.
Sec.

Sec.

Sec. 421. Repeal of the 160-acre limitation
for coal leases.

Sec. 422. Mining plans.

Sec. 423. Payment of advance royalties
under coal leases.

Sec. 424. Elimination of deadline for submis-
sion of coal lease operation and
reclamation plan.

Sec. 425. Amendment relating to financial
assurances with respect to
bonus bids.

Sec. 426. Inventory requirement.

Sec. 427. Application of amendments.
Subtitle D—Coal and Related Programs
Sec. 441. Clean air coal program.
TITLE V—INDIAN ENERGY

Short title.

Office of Indian Energy Policy and
Programs.

Indian energy.

Four Corners transmission
project.

Energy efficiency in federally as-
sisted housing.

506. Consultation with Indian tribes.

TITLE VI—-NUCLEAR MATTERS

Subtitle A—Price-Anderson Act
Amendments

Short title.
Extension of
thority.

Maximum assessment.

Department of Energy
limit.

Incidents
States.

Reports.

Inflation adjustment.

Treatment of modular reactors.

Applicability.

Prohibition on assumption by
United States Government of
liability for certain foreign in-
cidents.

Sec. 611. Civil penalties.

Subtitle B—General Nuclear Matters

621. Licenses.

622. NRC training program.

623. Cost recovery from Government
agencies.

Elimination of pension offset.

Antitrust review.

Decommissioning.

Limitation on legal fee reimburse-
ment.

Decommissioning pilot program.

Report on feasibility of developing
commercial nuclear energy gen-
eration facilities at existing
Department of Energy sites.

Uranium sales.

Cooperative research and develop-
ment and special demonstra-
tion projects for the uranium
mining industry.

Whistleblower protection.

Medical isotope production.

Fernald byproduct material.

Safe disposal of greater-than-class
C radioactive waste.

Prohibition on nuclear exports to
countries that sponsor ter-
rorism.

Sec. 637. Uranium enrichment facilities.

Sec. 638. National uranium stockpile.

Subtitle C—Advanced Reactor Hydrogen
Cogeneration Project
Sec. 651. Project establishment.
Sec. 652. Project definition.

501.
502.

Sec.
Sec.

503.
504.

Sec.

Sec. line

Sec. 505.

Sec.

601.
602.

Sec.
Sec. indemnification au-
603.
604.

Sec.
Sec. liability

Sec. 605. outside the United
606.
607.
608.
609.

610.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

624.
625.
626.
627.

Sec.
Sec.
Sec.
Sec.

628.
629.

Sec.
Sec.

630.
631.

Sec.
Sec.

632.
633.
634.
635.

Sec.
Sec.
Sec.
Sec.

Sec. 636.



S4508

Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

653. Project management.

654. Project requirements.

655. Authorization of appropriations.
Subtitle D—Nuclear Security

661. Nuclear facility threats.

662. Fingerprinting for criminal history
record checks.

Use of firearms by security per-
sonnel of licensees and certifi-
cate holders of the Commission.

Unauthorized introduction of dan-
gerous weapons.

Sabotage of nuclear facilities or
fuel.

Secure transfer of nuclear mate-
rials.

Department of Homeland Security
consultation.

668. Authorization of appropriations.

TITLE VII—VEHICLES AND FUELS
Subtitle A—Existing Programs

701. Use of alternative fuels by dual-
fueled vehicles.

Neighborhood electric vehicles.

Credits for medium and heavy duty
dedicated vehicles.

663.

664.

665.

666.

667.

702.
703.

704. Incremental cost allocation.

705. Alternative compliance and flexi-
bility.

706. Review of Energy Policy Act of 1992
programs.

707. Report concerning compliance with

alternative fueled vehicle pur-
chasing requirements.

Subtitle B—Hybrid Vehicles, Advanced

Sec

Sec.
Sec.
Sec.
Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.

Vehicles, and Fuel Cell Buses
PART 1—HYBRID VEHICLES
. 711. Hybrid vehicles.
PART 2—ADVANCED VEHICLES

Definitions.

Pilot program.

Reports to Congress.
Authorization of appropriations.

PART 3—FUEL CELL BUSES

Fuel cell transit bus demonstra-
tion.

Subtitle C—Clean School Buses

741. Definitions.

742. Program for replacement of certain
school buses with clean school
buses.

Diesel retrofit program.

Fuel cell school buses.

Subtitle D—Miscellaneous

Railroad efficiency.

Mobile emission reductions trading
and crediting.

Aviation fuel conservation and
emissions.

Diesel fueled vehicles.

Conserve by bicycling program.

721.
722.
723.
724.

731.

743.
744.

751.
752.

753.

754.
755.

756. Reduction of engine idling of
heavy-duty vehicles.
757. Biodiesel engine testing program.

758. High occupancy vehicle exception.
Subtitle E—Automobile Efficiency

771. Authorization of appropriations for
implementation and enforce-
ment of fuel economy stand-
ards.

Revised considerations for deci-
sions on maximum feasible av-
erage fuel economy.

Extension of maximum fuel econ-
omy increase for alternative
fueled vehicles.

Study of feasibility and effects of
reducing use of fuel for auto-
mobiles.

TITLE VIII—HYDROGEN

Definitions.
Plan.
Programs.

772.

773.

774.

801.
802.
803.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.

Sec.
Sec.

Subtitle

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

901
902

Interagency task force.
Advisory Committee.

External review.

Miscellaneous provisions.
Savings clause.

Authorization of appropriations.

TITLE IX—RESEARCH AND
DEVELOPMENT

. Goals.

. Definitions.

Subtitle A—Energy Efficiency

904.
905.

906.

907.

908.

909.
910.

911.

912.
913.

914.

915.

916.

Energy efficiency.

Next Generation Lighting
tive.

National Building Performance Ini-
tiative.

Secondary electric vehicle battery
use program.

Energy Efficiency Science
tive.

Electric motor control technology.

Advanced Energy Technology
Transfer Centers.

B—Distributed Energy and Electric
Energy Systems

Distributed energy and electric en-
ergy systems.

Hybrid distributed power systems.

High power density industry pro-
gram.

Micro-cogeneration
nology.

Distributed energy technology
demonstration program.

Reciprocating power.

Initia-

Initia-

energy tech-

Subtitle C—Renewable Energy

918.
919.
920.

921.
922.

923.

924.
925.

926.
927.

928.
929.

930.

931.
932.
933.
934.

935.

936.

937

Renewable energy.

Bioenergy programs.

Concentrating solar power research
and development program.

Miscellaneous projects.

Renewable energy in public build-
ings.

Study of marine renewable energy
options.

Subtitle D—Nuclear Energy

Nuclear energy.

Nuclear energy research and devel-
opment programs.

Advanced fuel cycle initiative.

University nuclear science and en-
gineering support.

Security of reactor designs.

Alternatives to industrial
active sources.

Geological isolation of spent fuel.

Subtitle E—Fossil Energy
PART I—RESEARCH PROGRAMS

Fossil energy.

Oil and gas research programs.

Technology transfer.

Research and development for coal
mining technologies.

Coal and related technologies pro-
gram.
Complex well
facility.

. Fischer-Tropsch diesel
guarantee program.

radio-

technology testing

fuel loan

PART II—ULTRA-DEEPWATER AND UNCONVEN-
TIONAL NATURAL GAS AND OTHER PETRO-
LEUM RESOURCES

Sec. 941. Program authority.

Sec.
Sec.

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

942
943

944.

945.
946.
947.
948.
949.

. Ultra-deepwater program.

. Unconventional natural gas and
other petroleum resources pro-
gram.

Additional requirements for
awards.

Advisory Committees.

Limits on participation.

Sunset.

Definitions.

Funding.

Sec.
Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
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804.
805.
806.
807.
808.
809.

951.
952.

953.

954.
955.

956.

957.

958.

959.
960.

961.
962.
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Subtitle F—Science

Science.

United States participation in
ITER.

Plan for fusion energy sciences pro-
gram.

Spallation Neutron Source.

Support for science and energy fa-
cilities and infrastructure.

Catalysis research and develop-
ment program.
Nanoscale science and engineering

research, development, dem-
onstration, and commercial ap-
plication.

Advanced scientific computing for
energy missions.

Genomes to Life program.

Fission and fusion energy materials
research program.

Energy-Water Supply Program.

Nitrogen fixation.

Subtitle G—Energy and Environment

964.

965.

966.

967.
968.

969.

970.

971.
972.
973.
974.
975.
976.

977.
978.

979.

980.
981.

982.

983.

984.

985.

986.

987.
988.

989.

United States-Mexico energy tech-
nology cooperation.

Western Hemisphere energy co-
operation.

Waste reduction and use of alter-
natives.

Report on fuel cell test center.

Arctic Engineering Research Cen-

ter.

Barrow Geophysical Research Fa-
cility.

Western Michigan demonstration
project.

Subtitle H—Management
Availability of funds.
Cost sharing.

Merit review of proposals.

External technical review of de-
partmental programs.

Improved coordination of tech-
nology transfer activities.

Federal laboratory educational
partners.

Interagency cooperation.

Technology infrastructure pro-
gram.

Reprogramming.

Construction with other laws.

Report on research and develop-
ment program evaluation meth-
odologies.

Department of Energy Science and
Technology Scholarship Pro-
gram.

Report on equal employment op-
portunity practices.

Small business advocacy and as-
sistance.
Report on mobility of scientific

and technical personnel.
National Academy of Sciences re-
port.
Outreach.
Competitive award of management
contracts.
Educational programs
and mathematics.

in science

TITLE X—DEPARTMENT OF ENERGY

MANAGEMENT

Sec. 1001. Additional Assistant Secretary po-

sition.

Sec. 1002. Other transactions authority.
TITLE XI—PERSONNEL AND TRAINING
Sec. 1101. Training guidelines for electric

Sec

Sec

Sec

Sec

energy industry personnel.

. 1102. Improved access to energy-related

scientific and technical careers.

. 1103. National Power Plant Operations

Technology and Education Cen-
ter.

. 1104. International energy training.

TITLE XII—ELECTRICITY

. 1201. Short title.
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Subtitle A—Reliability Standards
Sec. 1211. Electric reliability standards.

Subtitle B—Transmission Infrastructure
Modernization

1221. Siting of interstate electric trans-
mission facilities.

1222. Third-party finance.

1223. Transmission system monitoring.

1224. Advanced transmission tech-
nologies.

Sec.

Sec.
Sec.
Sec.

Sec. 1225. Electric transmission and dis-
tribution programs.
Sec. 1226. Advanced Power System Tech-

nology Incentive Program.
1227. Office of Electric Transmission
and Distribution.

Subtitle C—Transmission Operation
Improvements

1231. Open nondiscriminatory access.
1232. Sense of the Congress on Regional
Transmission Organizations.
Regional Transmission Organiza-
tion applications progress re-

port.

Federal utility participation in
Regional Transmission Organi-
zations.

1235. Standard market design.

1236. Native load service obligation.

1237. Study on the benefits of economic

dispatch.

Subtitle D—Transmission Rate Reform

Sec. 1241. Transmission infrastructure in-
vestment.

Sec. 1242. Voluntary transmission
plans.

Subtitle E—Amendments to PURPA

1251. Net metering and additional
standards.

1252. Smart metering.

1253. Cogeneration and small power pro-
duction purchase and sale re-
quirements.

Subtitle F—Repeal of PUHCA

1261. Short title.

1262. Definitions.

1263. Repeal of the Public Utility Hold-

ing Company Act of 1935.

Federal access to books

records.

State access to books and records.

Exemption authority.

Affiliate transactions.

Applicability.

Effect on other regulations.

Enforcement.

Savings provisions.

Implementation.

Transfer of resources.

Effective date.

Service allocation.

Authorization of appropriations.

Conforming amendments to the

Federal Power Act.
Subtitle G—Market Transparency,
Enforcement, and Consumer Protection

Sec. 1281. Market transparency rules.

Sec. 1282. Market manipulation.

Sec. 1283. Enforcement.

Sec. 1284. Refund effective date.

Sec. 1285. Refund authority.

Sec. 1286. Sanctity of contract.

Sec. 1287. Consumer privacy and unfair trade
practices.

Subtitle H—Merger Reform

1291. Merger review reform and ac-
countability.

1292. Electric utility mergers.

Subtitle I—Definitions

Sec. 1295. Definitions.

Subtitle J—Technical and Conforming
Amendments

Sec. 1297. Conforming amendments.

Sec.

Sec.
Sec.

Sec. 1233.

Sec. 1234.

Sec.
Sec.
Sec.

pricing

Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec. 1264. and
1265.
1266.
1267.
1268.
1269.
1270.
1271.
1272.
1273.
1274.
1275.
1276.
1277.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.
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TITLE XIII—-STUDIES

Study on inventory of petroleum
and natural gas storage.

Natural gas supply shortage re-
port.

Split-estate Federal oil and gas
leasing and development prac-
tices.

Resolution of Federal resource de-
velopment conflicts in the Pow-
der River Basin.

Study of energy efficiency stand-
ards.

Telecommuting study.

LIHEAP report.

Oil bypass filtration technology.

Total integrated thermal systems.

University collaboration.

Reliability and consumer protec-
tion assessment.

TITLE XIV—MISCELLANEOUS

Subtitle A—Rural and Remote Electricity
Construction

Sec. 1401. Denali Commission programs.
Sec. 1402. Rural and remote community as-
sistance.

Subtitle B—Coastal Programs

Sec. 1411. Royalty payments under leases
under the Outer Continental
Shelf Lands Act.

Sec. 1412. Domestic offshore energy
vestment.

Subtitle C—Reforms to the Board of
Directors of the Tennessee Valley Authority

Sec. 1431. Change in composition, operation,
and duties of the board of direc-
tors of the Tennessee Valley
Authority.

1432. Change in manner of appointment
of staff.

1433. Conforming amendments.

1434. Appointments; effective
transition.

Subtitle D—Other Provisions

1441. Continuation of transmission se-
curity order.

1442. Review of agency determinations.

1443. Attainment dates for downwind
ozone nonattainment areas.

Sec. 1444. Energy production incentives.

Sec. 1445. Use of granular mine tailings.

TITLE XV—ETHANOL AND MOTOR FUELS

Subtitle A—General Provisions

Sec. 1301.

Sec. 1302.

Sec. 1303.

Sec. 1304.

Sec. 1305.
1306.
1307.
1308.
1309.
1310.
1311.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

rein-

Sec.

Sec.

Sec. date;

Sec.

Sec.
Sec.

Sec. 1501. Renewable content of motor vehi-
cle fuel.

Sec. 1502. Findings and MTBE transition as-
sistance.

Sec. 1503. Use of MTBE.

Sec. 1504. National Academy of Sciences re-
view and presidential deter-
mination.

Sec. 1505. Elimination of oxygen content re-
quirement for reformulated
gasoline.

Sec. 1506. Analyses of motor vehicle fuel
changes.

Sec. 1507. Data collection.

Sec. 1508. Reducing the proliferation of
State fuel controls.

Sec. 1509. Fuel system requirements harmo-
nization study.

Sec. 1510. Commercial byproducts from mu-
nicipal solid waste and cel-
lulosic biomass loan guarantee
program.

Sec. 1511. Resource center.

Sec. 1512. Cellulosic biomass and waste-de-

rived ethanol conversion assist-
ance.
Sec. 1513. Blending of compliant reformu-
lated gasolines.
Subtitle B—Underground Storage Tank
Compliance

Sec. 1521. Short title.
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Sec. 1522. Leaking storage
tanks.

Inspection of underground storage
tanks.

Operator training.

Remediation from oxygenated fuel
additives.

Release prevention,
and enforcement.

Delivery prohibition.

Federal facilities.

Tanks on tribal lands.

Future release containment tech-
nology.

Authorization of appropriations.

1532. Conforming amendments.

1533. Technical amendments.

TITLE I—ENERGY EFFICIENCY

Subtitle A—Federal Programs
101. ENERGY AND WATER SAVING MEAS-

URES IN CONGRESSIONAL BUILD-
INGS.

(@) IN GENERAL.—Part 3 of title V of the
National Energy Conservation Policy Act (42
U.S.C. 8251 et seq.) is amended by adding at
the end the following:

“SEC. 552. ENERGY AND WATER SAVINGS MEAS-

underground
Sec. 1523.

1524.
1525.

Sec.
Sec.
Sec. 1526. compliance,
1527.
1528.
1529.
1530.

Sec.
Sec.
Sec.
Sec.
Sec. 1531.
Sec.
Sec.

SEC.

URES IN CONGRESSIONAL BUILD-
INGS.
“(@) IN GENERAL.—The Architect of the
Capitol—

““(1) shall develop, update, and implement a
cost-effective energy conservation and man-
agement plan (referred to in this section as
the ‘plan’) for all facilities administered by
Congress (referred to in this section as ‘con-
gressional buildings’) to meet the energy
performance requirements for Federal build-
ings established under section 543(a)(1); and

““(2) shall submit the plan to Congress, not
later than 180 days after the date of enact-
ment of this section.

“(b) PLAN REQUIREMENTS.—The plan shall
include—

““(1) a description of the life cycle cost
analysis used to determine the cost-effec-
tiveness of proposed energy efficiency
projects;

““(2) a schedule of energy surveys to ensure
complete surveys of all congressional build-
ings every 5 years to determine the cost and
payback period of energy and water con-
servation measures;

““(3) a strategy for installation of life cycle
cost-effective energy and water conservation
measures;

““(4) the results of a study of the costs and
benefits of installation of submetering in
congressional buildings; and

“(5) information packages and ‘how-to’
guides for each Member and employing au-
thority of Congress that detail simple, cost-
effective methods to save energy and tax-
payer dollars in the workplace.

““(c) ANNUAL REPORT.—The Architect of the
Capitol shall submit to Congress annually a
report on congressional energy management
and conservation programs required under
this section that describes in detail—

‘(1) energy expenditures and savings esti-
mates for each facility;

““(2) energy management and conservation
projects; and

““(3) future priorities to ensure compliance
with this section.”.

(b) TABLE OF CONTENTS AMENDMENT.—The
table of contents of the National Energy
Conservation Policy Act is amended by add-
ing at the end of the items relating to part
3 of title V the following new item:

““‘Sec. 552. Energy and water savings meas-
ures in congressional build-
ings.”.

(c) REPEAL.—Section 310 of the Legislative
Branch Appropriations Act, 1999 (2 U.S.C.
1815), is repealed.

(d) ENERGY INFRASTRUCTURE.—The Archi-
tect of the Capitol, building on the Master
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Plan Study completed in July 2000, shall
commission a study to evaluate the energy
infrastructure of the Capital Complex to de-
termine how the infrastructure could be aug-
mented to become more energy efficient,
using unconventional and renewable energy
resources, in a way that would enable the
Complex to have reliable utility service in
the event of power fluctuations, shortages,
or outages.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Architect of the Capitol to carry out sub-
section (d), $2,000,000 for each of fiscal years
2004 through 2008.

SEC. 102. ENERGY MANAGEMENT REQUIRE-
MENTS.

(a) ENERGY REDUCTION GOALS.—

(1) AMENDMENT.—Section 543(a)(1) of the
National Energy Conservation Policy Act (42
U.S.C. 8253(a)(1)) is amended by striking “‘its
Federal buildings so that’” and all that fol-
lows through the end and inserting ‘‘the Fed-
eral buildings of the agency (including each
industrial or laboratory facility) so that the
energy consumption per gross square foot of
the Federal buildings of the agency in fiscal
years 2004 through 2013 is reduced, as com-
pared with the energy consumption per gross
square foot of the Federal buildings of the
agency in fiscal year 2001, by the percentage
specified in the following table:

“Fiscal Year Percentage reduction
2004 2
2005 .. 4
2006 .. 6
2007 .. 8
2008 .. 10
2009 .. 12
2010 .. 14
2011 .. 16
2012 .. 18
2013 20.”.

(2) REPORTING BASELINE.—The energy re-
duction goals and baseline established in
paragraph (1) of section 543(a) of the Na-
tional Energy Conservation Policy Act (42
U.S.C. 8253(a)(1)), as amended by this sub-
section, supersede all previous goals and
baselines under such paragraph, and related
reporting requirements.

(b) REVIEW AND REVISION OF ENERGY PER-
FORMANCE REQUIREMENT.—Section 543(a) of
the National Energy Conservation Policy
Act (42 U.S.C. 8253(a)) is further amended by
adding at the end the following:

““(3) Not later than December 31, 2012, the
Secretary shall review the results of the im-
plementation of the energy performance re-
quirement established under paragraph (1)
and submit to Congress recommendations
concerning energy performance require-
ments for fiscal years 2014 through 2023.”".

(c) EXcLUSIONS.—Section 543(c)(1) of the
National Energy Conservation Policy Act (42
U.S.C. 8253(c)(1)) is amended by striking ‘““‘An
agency may exclude” and all that follows
through the end and inserting ‘““(A) An agen-
cy may exclude, from the energy perform-
ance requirement for a fiscal year estab-
lished under subsection (a) and the energy
management requirement established under
subsection (b), any Federal building or col-
lection of Federal buildings, if the head of
the agency finds that—

“(i) compliance with those requirements
would be impracticable;

“(ii) the agency has completed and sub-
mitted all federally required energy manage-
ment reports;

“(iii) the agency has achieved compliance
with the energy efficiency requirements of
this Act, the Energy Policy Act of 1992, Ex-
ecutive orders, and other Federal law; and

“(iv) the agency has implemented all prac-
ticable, life cycle cost-effective projects with
respect to the Federal building or collection
of Federal buildings to be excluded.
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“(B) A finding of impracticability under
subparagraph (A)(i) shall be based on—

‘(i) the energy intensiveness of activities
carried out in the Federal building or collec-
tion of Federal buildings; or

‘(i) the fact that the Federal building or
collection of Federal buildings is used in the
performance of a national security func-
tion.”.

(d) REVIEW BY  SECRETARY.—Section
543(c)(2) of the National Energy Conservation
Policy Act (42 U.S.C. 8253(c)(2)) is amended—

(1) by striking “impracticability stand-

ards” and inserting ‘‘standards for exclu-
sion’’;

(2) by striking ‘“a finding of imprac-
ticability” and inserting ‘‘the exclusion’;

and

(3) by striking ‘“‘energy consumption re-
quirements’ and inserting ‘‘requirements of
subsections (a) and (b)(1)"’.

(e) CRITERIA.—Section 543(c) of the Na-
tional Energy Conservation Policy Act (42
U.S.C. 8253(c)) is further amended by adding
at the end the following:

““(3) Not later than 180 days after the date
of enactment of this paragraph, the Sec-
retary shall issue guidelines that establish
criteria for exclusions under paragraph (1).”.

(f) RETENTION OF ENERGY AND WATER SAV-
INGS.—Section 546 of the National Energy
Conservation Policy Act (42 U.S.C. 8256) is
amended by adding at the end the following
new subsection:

‘“(e) RETENTION OF ENERGY AND WATER SAV-
INGS.—AN agency may retain any funds ap-
propriated to that agency for energy expend-
itures, water expenditures, or wastewater
treatment expenditures, at buildings subject
to the requirements of section 543(a) and (b),
that are not made because of energy savings
or water savings. Except as otherwise pro-
vided by law, such funds may be used only
for energy efficiency, water conservation, or
unconventional and renewable energy re-
sources projects.”’.

(g) REPORTS.—Section 548(b) of the Na-
tional Energy Conservation Policy Act (42
U.S.C. 8258(b)) is amended—

(1) in the subsection heading, by inserting
“THE PRESIDENT AND’’ before ‘“CONGRESS”’;
and

(2) by inserting
““Congress’.

(h) CONFORMING  AMENDMENT.—Section
550(d) of the National Energy Conservation
Policy Act (42 U.S.C. 8258b(d)) is amended in
the second sentence by striking ‘““the 20 per-
cent reduction goal established under sec-
tion 543(a) of the National Energy Conserva-
tion Policy Act (42 U.S.C. 8253(a)).” and in-
serting ‘“‘each of the energy reduction goals
established under section 543(a).”".

SEC. 103. ENERGY USE MEASUREMENT AND AC-
COUNTABILITY.

Section 543 of the National Energy Con-
servation Policy Act (42 U.S.C. 8253) is fur-
ther amended by adding at the end the fol-
lowing:

‘“(e) METERING OF ENERGY USE.—

““(1) DEADLINE.—BYy October 1, 2010, in ac-
cordance with guidelines established by the
Secretary under paragraph (2), all Federal
buildings shall, for the purposes of efficient
use of energy and reduction in the cost of
electricity used in such buildings, be me-
tered or submetered. Each agency shall use,
to the maximum extent practicable, ad-
vanced meters or advanced metering devices
that provide data at least daily and that
measure at least hourly consumption of elec-
tricity in the Federal buildings of the agen-
cy. Such data shall be incorporated into ex-
isting Federal energy tracking systems and
made available to Federal facility energy
managers.

““(2) GUIDELINES.—

“(A) IN GENERAL.—Not later than 180 days
after the date of enactment of this sub-

“President and’” before
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section, the Secretary, in consultation with
the Department of Defense, the General
Services Administration, representatives
from the metering industry, utility industry,
energy services industry, energy efficiency
industry, energy efficiency advocacy organi-
zations, national laboratories, universities,
and Federal facility energy managers, shall
establish guidelines for agencies to carry out
paragraph (1).

““(B) REQUIREMENTS FOR GUIDELINES.—The
guidelines shall—

““(i) take into consideration—

“(1) the cost of metering and submetering
and the reduced cost of operation and main-
tenance expected to result from metering
and submetering;

“(11) the extent to which metering and sub-
metering are expected to result in increased
potential for energy management, increased
potential for energy savings and energy effi-
ciency improvement, and cost and energy
savings due to utility contract aggregation;
and

“(111) the measurement and verification
protocols of the Department of Energy;

“(ii) include recommendations concerning
the amount of funds and the number of
trained personnel necessary to gather and
use the metering information to track and
reduce energy use;

“(iii) establish priorities for types and lo-
cations of buildings to be metered and sub-
metered based on cost-effectiveness and a
schedule of 1 or more dates, not later than 1
year after the date of issuance of the guide-
lines, on which the requirements specified in
paragraph (1) shall take effect; and

““(iv) establish exclusions from the require-
ments specified in paragraph (1) based on the
de minimis quantity of energy use of a Fed-
eral building, industrial process, or struc-
ture.

“(3) PLAN.—Not later than 6 months after
the date guidelines are established under
paragraph (2), in a report submitted by the
agency under section 548(a), each agency
shall submit to the Secretary a plan describ-
ing how the agency will implement the re-
quirements of paragraph (1), including (A)
how the agency will designate personnel pri-
marily responsible for achieving the require-
ments and (B) demonstration by the agency,
complete with documentation, of any finding
that advanced meters or advanced metering
devices, as defined in paragraph (1), are not
practicable.”.

SEC. 104. PROCUREMENT OF ENERGY EFFICIENT
PRODUCTS.

(a) REQUIREMENTS.—Part 3 of title V of the
National Energy Conservation Policy Act (42
U.S.C. 8251 et seq.), as amended by section
101 of this Act, is amended by adding at the
end the following:

“SEC. 553. FEDERAL PROCUREMENT OF ENERGY
EFFICIENT PRODUCTS.

““(a) DEFINITIONS.—In this section:

““(1) ENERGY STAR PRODUCT.—The term ‘En-
ergy Star product’ means a product that is
rated for energy efficiency under an Energy
Star program.

““(2) ENERGY STAR PROGRAM.—The term
‘Energy Star program’ means the program
established by section 324A of the Energy
Policy and Conservation Act.

““(3) EXECUTIVE AGENCY.—The term ‘execu-
tive agency’ has the meaning given the term
in section 4 of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 403).

‘““(4) FEMP DESIGNATED PRODUCT.—The
term ‘FEMP designated product’ means a
product that is designated under the Federal
Energy Management Program of the Depart-
ment of Energy as being among the highest
25 percent of equivalent products for energy
efficiency.

““(b) PROCUREMENT OF ENERGY EFFICIENT
PRODUCTS.—
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‘(1) REQUIREMENT.—To0 meet the require-
ments of an executive agency for an energy
consuming product, the head of the execu-
tive agency shall, except as provided in para-
graph (2), procure—

““(A) an Energy Star product; or

““(B) a FEMP designated product.

““(2) EXCEPTIONS.—The head of an executive
agency is not required to procure an Energy
Star product or FEMP designated product
under paragraph (1) if the head of the execu-
tive agency finds in writing that—

“(A) an Energy Star product or FEMP des-
ignated product is not cost-effective over the
life of the product taking energy cost sav-
ings into account; or

“(B) no Energy Star product or FEMP des-
ignated product is reasonably available that
meets the functional requirements of the ex-
ecutive agency.

““(3) PROCUREMENT PLANNING.—The head of
an executive agency shall incorporate into
the specifications for all procurements in-
volving energy consuming products and sys-
tems, including guide specifications, project
specifications, and construction, renovation,
and services contracts that include provision
of energy consuming products and systems,
and into the factors for the evaluation of of-
fers received for the procurement, criteria
for energy efficiency that are consistent
with the criteria used for rating Energy Star
products and for rating FEMP designated
products.

““(c) LISTING OF ENERGY EFFICIENT PROD-
UCTS IN FEDERAL CATALOGS.—Energy Star
products and FEMP designated products
shall be clearly identified and prominently
displayed in any inventory or listing of prod-
ucts by the General Services Administration
or the Defense Logistics Agency. The Gen-
eral Services Administration or the Defense
Logistics Agency shall supply only Energy
Star products or FEMP designated products
for all product categories covered by the En-
ergy Star program or the Federal Energy
Management Program, except in cases where
the agency ordering a product specifies in
writing that no Energy Star product or
FEMP designated product is available to
meet the buyer’s functional requirements, or
that no Energy Star product or FEMP des-
ignated product is cost-effective for the in-
tended application over the life of the prod-
uct, taking energy cost savings into account.

““(d) SPECIFIC PRODUCTS.—(1) In the case of
electric motors of 1 to 500 horsepower, agen-
cies shall select only premium efficient mo-
tors that meet a standard designated by the
Secretary. The Secretary shall designate
such a standard not later than 120 days after
the date of the enactment of this section,
after considering the recommendations of as-
sociated electric motor manufacturers and
energy efficiency groups.

““(2) All Federal agencies are encouraged to
take actions to maximize the efficiency of
air conditioning and refrigeration equip-
ment, including appropriate cleaning and
maintenance, including the use of any sys-
tem treatment or additive that will reduce
the electricity consumed by air conditioning
and refrigeration equipment. Any such treat-
ment or additive must be—

““(A) determined by the Secretary to be ef-
fective in increasing the efficiency of air
conditioning and refrigeration equipment
without having an adverse impact on air
conditioning performance (including cooling
capacity) or equipment useful life;

‘“(B) determined by the Administrator of
the Environmental Protection Agency to be
environmentally safe; and

““(C) shown to increase seasonal energy ef-
ficiency ratio (SEER) or energy efficiency
ratio (EER) when tested by the National In-
stitute of Standards and Technology accord-
ing to Department of Energy test procedures
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without causing any adverse impact on the
system, system components, the refrigerant
or lubricant, or other materials in the sys-
tem.

Results of testing described in subparagraph
(C) shall be published in the Federal Register
for public review and comment. For purposes
of this section, a hardware device or primary
refrigerant shall not be considered an addi-
tive.

‘“(e) REGULATIONS.—Not later than 180 days
after the date of the enactment of this sec-
tion, the Secretary shall issue guidelines to
carry out this section.”.

(b) CONFORMING AMENDMENT.—The table of
contents of the National Energy Conserva-
tion Policy Act is further amended by insert-
ing after the item relating to section 552 the
following new item:

““Sec. 553. Federal procurement of energy ef-
ficient products.”.
SEC. 105. VOLUNTARY COMMITMENTS TO RE-
DUCE INDUSTRIAL ENERGY INTEN-
SITY.

(&) VOLUNTARY AGREEMENTS.—The Sec-
retary of Energy is authorized to enter into
voluntary agreements with 1 or more persons
in industrial sectors that consume signifi-
cant amounts of primary energy per unit of
physical output to reduce the energy inten-
sity of their production activities by a sig-
nificant amount relative to improvements in
each sector in recent years.

(b) RECOGNITION.—The Secretary of En-
ergy, in cooperation with the Administrator
of the Environmental Protection Agency and
other appropriate Federal agencies, shall
recognize and publicize the achievements of
participants in voluntary agreements under
this section.

(c) DEFINITION.—INn this section, the term
‘““energy intensity’”” means the primary en-
ergy consumed per unit of physical output in
an industrial process.

SEC. 106. ADVANCED BUILDING EFFICIENCY
TESTBED.

(a) ESTABLISHMENT.—The Secretary of En-
ergy, in consultation with the Administrator
of General Services, shall establish an Ad-
vanced Building Efficiency Testbed program
for the development, testing, and demonstra-
tion of advanced engineering systems, com-
ponents, and materials to enable innovations
in building technologies. The program shall
evaluate efficiency concepts for government
and industry buildings, and demonstrate the
ability of next generation buildings to sup-
port individual and organizational produc-
tivity and health (including by improving in-
door air quality) as well as flexibility and
technological change to improve environ-
mental sustainability. Such program shall
complement and not duplicate existing na-
tional programs.

(b) PARTICIPANTS.—The program estab-
lished under subsection (a) shall be led by a
university with the ability to combine the
expertise from numerous academic fields in-
cluding, at a minimum, intelligent work-
places and advanced building systems and
engineering, electrical and computer engi-
neering, computer science, architecture,
urban design, and environmental and me-
chanical engineering. Such university shall
partner with other universities and entities
who have established programs and the capa-
bility of advancing innovative building effi-
ciency technologies.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Energy to carry out this
section $6,000,000 for each of the fiscal years
2004 through 2006, to remain available until
expended. For any fiscal year in which funds
are expended under this section, the Sec-
retary shall provide ¥ of the total amount to
the lead university described in subsection
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(b), and provide the remaining % to the other
participants referred to in subsection (b) on
an equal basis.

SEC. 107. FEDERAL BUILDING PERFORMANCE

STANDARDS.

Section 305(a) of the Energy Conservation
and Production Act (42 U.S.C. 6834(a)) is
amended—

(1) in paragraph (2)(A), by striking “CABO
Model Energy Code, 1992’ and inserting ‘‘the
2003 International Energy Conservation
Code”’; and

(2) by adding at the end the following:

““(3) REVISED FEDERAL BUILDING ENERGY EF-
FICIENCY PERFORMANCE STANDARDS.—

“(A) IN GENERAL.—Not later than 1 year
after the date of enactment of this para-
graph, the Secretary of Energy shall estab-
lish, by rule, revised Federal building energy
efficiency performance standards that re-
quire that—

‘(i) if life-cycle cost-effective, for new Fed-
eral buildings—

“(1) such buildings be designed so as to
achieve energy consumption levels at least
30 percent below those of the version current
as of the date of enactment of this paragraph
of the ASHRAE Standard or the Inter-
national Energy Conservation Code, as ap-
propriate; and

“(I1) sustainable design principles are ap-
plied to the siting, design, and construction
of all new and replacement buildings; and

‘(i) where water is used to achieve energy
efficiency, water conservation technologies
shall be applied to the extent they are life-
cycle cost effective.

‘“(B) ADDITIONAL REVISIONS.—Not later
than 1 year after the date of approval of each
subsequent revision of the ASHRAE Stand-
ard or the International Energy Conserva-
tion Code, as appropriate, the Secretary of
Energy shall determine, based on the cost-ef-
fectiveness of the requirements under the
amendments, whether the revised standards
established under this paragraph should be
updated to reflect the amendments.

““(C) STATEMENT ON COMPLIANCE OF NEW
BUILDINGS.—In the budget request of the Fed-
eral agency for each fiscal year and each re-
port submitted by the Federal agency under
section 548(a) of the National Energy Con-
servation Policy Act (42 U.S.C. 8258(a)), the
head of each Federal agency shall include—

“@i) a list of all new Federal buildings
owned, operated, or controlled by the Fed-
eral agency; and

‘(i) a statement concerning whether the
Federal buildings meet or exceed the revised
standards established under this para-
graph.”.

SEC. 108. INCREASED USE OF RECOVERED MIN-

ERAL COMPONENT IN FEDERALLY
FUNDED PROJECTS INVOLVING PRO-
CUREMENT OF CEMENT OR CON-
CRETE.

(a) AMENDMENT.—Subtitle F of the Solid
Waste Disposal Act (42 U.S.C. 6961 et seq.) is
amended by adding at the end the following
new section:

““INCREASED USE OF RECOVERED MINERAL COM-
PONENT IN FEDERALLY FUNDED PROJECTS IN-
VOLVING PROCUREMENT OF CEMENT OR CON-
CRETE

““SEC. 6005. (a) DEFINITIONS.—INn this sec-
tion:

““(1) AGENCY HEAD.—The term ‘agency head’
means—

““(A) the Secretary of Transportation; and

““(B) the head of each other Federal agency
that on a regular basis procures, or provides
Federal funds to pay or assist in paying the
cost of procuring, material for cement or
concrete projects.

“(2) CEMENT OR CONCRETE PROJECT.—The
term ‘cement or concrete project’ means a
project for the construction or maintenance



S4512

of a highway or other transportation facility
or a Federal, State, or local government
building or other public facility that—

“(A) involves the procurement of cement
or concrete; and

“(B) is carried out in whole or in part
using Federal funds.

““(3) RECOVERED MINERAL COMPONENT.—The
term ‘recovered mineral component’ means—

“(A) ground granulated blast furnace slag;

““(B) coal combustion fly ash; and

“(C) any other waste material or byprod-
uct recovered or diverted from solid waste
that the Administrator, in consultation with
an agency head, determines should be treat-
ed as recovered mineral component under
this section for use in cement or concrete
projects paid for, in whole or in part, by the
agency head.

*“(b) IMPLEMENTATION OF REQUIREMENTS.—

“(1) IN GENERAL.—Not later than 1 year
after the date of enactment of this section,
the Administrator and each agency head
shall take such actions as are necessary to
implement fully all procurement require-
ments and incentives in effect as of the date
of enactment of this section (including
guidelines under section 6002) that provide
for the use of cement and concrete incor-
porating recovered mineral component in ce-
ment or concrete projects.

“(2) PRIORITY.—INn carrying out paragraph
(1) an agency head shall give priority to
achieving greater use of recovered mineral
component in cement or concrete projects
for which recovered mineral components his-
torically have not been used or have been
used only minimally.

““(3) CONFORMANCE.—The Administrator
and each agency head shall carry out this
subsection in accordance with section 6002.

““(c) FuLL IMPLEMENTATION STUDY.—

“(1) IN GENERAL.—The Administrator, in
cooperation with the Secretary of Transpor-
tation and the Secretary of Energy, shall
conduct a study to determine the extent to
which current procurement requirements,
when fully implemented in accordance with
subsection (b), may realize energy savings
and environmental benefits attainable with
substitution of recovered mineral component
in cement used in cement or concrete
projects.

““(2) MATTERS TO BE ADDRESSED.—The study
shall—

“(A) quantify the extent to which recov-
ered mineral components are being sub-
stituted for Portland cement, particularly as
a result of current procurement require-
ments, and the energy savings and environ-
mental benefits associated with that substi-
tution;

“(B) identify all barriers in procurement
requirements to greater realization of energy
savings and environmental benefits, includ-
ing barriers resulting from exceptions from
current law; and

“(C)(i) identify potential mechanisms to
achieve greater substitution of recovered
mineral component in types of cement or
concrete projects for which recovered min-
eral components historically have not been
used or have been used only minimally;

“(if) evaluate the feasibility of estab-
lishing guidelines or standards for optimized
substitution rates of recovered mineral com-
ponent in those cement or concrete projects;
and

“(iii) identify any potential environmental
or economic effects that may result from
greater substitution of recovered mineral
component in those cement or concrete
projects.

“(3) REPORT.—Not later than 30 months
after the date of enactment of this section,
the Administrator shall submit to Congress
a report on the study.
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‘“(d) ADDITIONAL PROCUREMENT REQUIRE-
MENTS.—Unless the study conducted under
subsection (c) identifies any effects or other
problems described in subsection (c)(2)(C)(iii)
that warrant further review or delay, the Ad-
ministrator and each agency head shall, not
later than 1 year after the release of the re-
port in accordance with subsection (c)(3),
take additional actions authorized under
this Act to establish procurement require-
ments and incentives that provide for the
use of cement and concrete with increased
substitution of recovered mineral component
in the construction and maintenance of ce-
ment or concrete projects, so as to—

““(1) realize more fully the energy savings
and environmental benefits associated with
increased substitution; and

“(2) eliminate barriers
subsection (c).

‘“(e) EFFECT OF SECTION.—Nothing in this
section affects the requirements of section
6002 (including the guidelines and specifica-
tions for implementing those require-
ments).”.

(b) TABLE OF CONTENTS AMENDMENT.—The
table of contents of the Solid Waste Disposal
Act is amended by adding after the item re-
lating to section 6004 the following new item:
‘“‘Sec. 6005. Increased use of recovered min-

eral component in federally
funded projects involving pro-
curement of cement or con-
crete.”.

Subtitle B—Energy Assistance and State
Programs
SEC. 121. LOW INCOME HOME ENERGY ASSIST-
ANCE PROGRAM.

Section 2602(b) of the Low-Income Home
Energy Assistance Act of 1981 (42 U.S.C.
8621(b)) is amended by striking ‘“and
$2,000,000,000 for each of fiscal years 2002
through 2004’ and inserting ‘‘$2,000,000,000 for
fiscal years 2002 and 2003, and $3,400,000,000
for each of fiscal years 2004 through 2006°".
SEC. 122. WEATHERIZATION ASSISTANCE.

Section 422 of the Energy Conservation and
Production Act (42 U.S.C. 6872) is amended
by striking ““for fiscal years 1999 through 2003
such sums as may be necessary’ and insert-
ing “‘$325,000,000 for fiscal year 2004,
$400,000,000 for fiscal year 2005, and
$500,000,000 for fiscal year 2006"".

SEC. 123. STATE ENERGY PROGRAMS.

(a) STATE ENERGY CONSERVATION PLANS.—
Section 362 of the Energy Policy and Con-
servation Act (42 U.S.C. 6322) is amended by
inserting at the end the following new sub-
section:

‘“(9) The Secretary shall, at least once
every 3 years, invite the Governor of each
State to review and, if necessary, revise the
energy conservation plan of such State sub-
mitted under subsection (b) or (e). Such re-
views should consider the energy conserva-
tion plans of other States within the region,
and identify opportunities and actions car-
ried out in pursuit of common energy con-
servation goals.”.

(b) STATE ENERGY EFFICIENCY GOALS.—Sec-
tion 364 of the Energy Policy and Conserva-
tion Act (42 U.S.C. 6324) is amended to read
as follows:

““STATE ENERGY EFFICIENCY GOALS

‘“‘SEC. 364. Each State energy conservation
plan with respect to which assistance is
made available under this part on or after
the date of enactment of the Energy Policy
Act of 2003 shall contain a goal, consisting of
an improvement of 25 percent or more in the
efficiency of use of energy in the State con-
cerned in calendar year 2010 as compared to
calendar year 1990, and may contain interim
goals.”.

() AUTHORIZATION OF APPROPRIATIONS.—
Section 365(f) of the Energy Policy and Con-

identified under
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servation Act (42 U.S.C. 6325(f)) is amended
by striking ““for fiscal years 1999 through 2003
such sums as may be necessary’’ and insert-
ing ‘“$100,000,000 for each of the fiscal years
2004 and 2005 and $125,000,000 for fiscal year
2006’

SEC. 124. ENERGY EFFICIENT APPLIANCE RE-

BATE PROGRAMS.

(a) DEFINITIONS.—In this section:

(1) ELIGIBLE STATE.—The term ‘“‘eligible
State” means a State that meets the re-
quirements of subsection (b).

(2) ENERGY STAR PROGRAM.—The term “En-
ergy Star program’ means the program es-
tablished by section 324A of the Energy Pol-
icy and Conservation Act.

(3) RESIDENTIAL ENERGY STAR PRODUCT.
The term “‘residential Energy Star product”
means a product for a residence that is rated
for energy efficiency under the Energy Star
program.

(4) SECRETARY.—The term
means the Secretary of Energy.

(5) STATE ENERGY OFFICE.—The term
‘“‘State energy office’”” means the State agen-
cy responsible for developing State energy
conservation plans under section 362 of the
Energy Policy and Conservation Act (42
U.S.C. 6322).

(6) STATE PROGRAM.—The term ‘‘State pro-
gram’ means a State energy efficient appli-
ance rebate program described in subsection
®.

(b) ELIGIBLE STATES.—A State shall be eli-
gible to receive an allocation under sub-
section (c) if the State—

(1) establishes (or has established) a State
energy efficient appliance rebate program to
provide rebates to residential consumers for
the purchase of residential Energy Star prod-
ucts to replace used appliances of the same
type;

(2) submits an application for the alloca-
tion at such time, in such form, and con-
taining such information as the Secretary
may require; and

(3) provides assurances satisfactory to the
Secretary that the State will use the alloca-
tion to supplement, but not supplant, funds
made available to carry out the State pro-
gram.

(c) AMOUNT OF ALLOCATIONS.—

(1) IN GENERAL.—Subject to paragraph (2),
for each fiscal year, the Secretary shall allo-
cate to the State energy office of each eligi-
ble State to carry out subsection (d) an
amount equal to the product obtained by
multiplying the amount made available
under subsection (f) for the fiscal year by the
ratio that the population of the State in the
most recent calendar year for which data are
available bears to the total population of all
eligible States in that calendar year.

(2) MINIMUM ALLOCATIONS.—For each fiscal
year, the amounts allocated under this sub-
section shall be adjusted proportionately so
that no eligible State is allocated a sum that
is less than an amount determined by the
Secretary.

(d) USe oF ALLOCATED FuUNDS.—The alloca-
tion to a State energy office under sub-
section (c) may be used to pay up to 50 per-
cent of the cost of establishing and carrying
out a State program.

(e) ISSUANCE OF REBATES.—Rebates may be
provided to residential consumers that meet
the requirements of the State program. The
amount of a rebate shall be determined by
the State energy office, taking into consider-
ation—

(1) the amount of the allocation to the
State energy office under subsection (c);

(2) the amount of any Federal or State tax
incentive available for the purchase of the
residential Energy Star product; and

(3) the difference between the cost of the
residential Energy Star product and the cost

“Secretary”’
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of an appliance that is not a residential En-
ergy Star product, but is of the same type as,
and is the nearest capacity, performance,
and other relevant characteristics (as deter-
mined by the State energy office) to, the res-
idential Energy Star product.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out this section
$50,000,000 for each of the fiscal years 2004
through 2008.

SEC. 125. ENERGY EFFICIENT PUBLIC BUILD-
INGS.

(a) GRANTS.—The Secretary of Energy may
make grants to the State agency responsible
for developing State energy conservation
plans under section 362 of the Energy Policy
and Conservation Act (42 U.S.C. 6322), or, if
no such agency exists, a State agency des-
ignated by the Governor of the State, to as-
sist units of local government in the State in
improving the energy efficiency of public
buildings and facilities—

(1) through construction of new energy ef-
ficient public buildings that use at least 30
percent less energy than a comparable public
building constructed in compliance with
standards prescribed in the most recent
version of the International Energy Con-
servation Code, or a similar State code in-
tended to achieve substantially equivalent
efficiency levels; or

(2) through renovation of existing public
buildings to achieve reductions in energy use
of at least 30 percent as compared to the
baseline energy use in such buildings prior to
renovation, assuming a 3-year, weather-nor-
malized average for calculating such base-
line.

(b) ADMINISTRATION.—State energy offices
receiving grants under this section shall—

(1) maintain such records and evidence of
compliance as the Secretary may require;
and

(2) develop and distribute information and
materials and conduct programs to provide
technical services and assistance to encour-
age planning, financing, and design of energy
efficient public buildings by units of local
government.

(c) AUTHORIZATION OF APPROPRIATIONS.—
For the purposes of this section, there are
authorized to be appropriated to the Sec-
retary of Energy $30,000,000 for each of fiscal
years 2004 through 2008. Not more than 10
percent of appropriated funds shall be used
for administration.

SEC. 126. LOW INCOME COMMUNITY ENERGY EF-
FICIENCY PILOT PROGRAM.

(a) GRANTS.—The Secretary of Energy is
authorized to make grants to units of local
government, private, non-profit community
development organizations, and Indian tribe
economic development entities to improve
energy efficiency; identify and develop alter-
native, renewable, and distributed energy
supplies; and increase energy conservation in
low income rural and urban communities.

(b) PURPOSE OF GRANTS.—The Secretary
may make grants on a competitive basis
for—

(1) investments that develop alternative,
renewable, and distributed energy supplies;

(2) energy efficiency projects and energy
conservation programs;

(3) studies and other activities that im-
prove energy efficiency in low income rural
and urban communities;

(4) planning and development assistance
for increasing the energy efficiency of build-
ings and facilities; and

(5) technical and financial assistance to
local government and private entities on de-
veloping new renewable and distributed
sources of power or combined heat and power
generation.

(c) DEFINITION.—For purposes of this sec-
tion, the term “‘Indian tribe”” means any In-
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dian tribe, band, nation, or other organized
group or community, including any Alaskan
Native village or regional or village corpora-
tion as defined in or established pursuant to
the Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.), that is recognized as eli-
gible for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians.

(d) AUTHORIZATION OF APPROPRIATIONS.—
For the purposes of this section there are au-
thorized to be appropriated to the Secretary
of Energy $20,000,000 for each of fiscal years
2004 through 2006.

Subtitle C—Energy Efficient Products
SEC. 131. ENERGY STAR PROGRAM.

(a) AMENDMENT.—The Energy Policy and
Conservation Act (42 U.S.C. 6201 et seq.) is
amended by inserting the following after sec-
tion 324:

“SEC. 324A. ENERGY STAR PROGRAM.

“There is established at the Department of
Energy and the Environmental Protection
Agency a voluntary program to identify and
promote energy-efficient products and build-
ings in order to reduce energy consumption,
improve energy security, and reduce pollu-
tion through voluntary labeling of or other
forms of communication about products and
buildings that meet the highest energy effi-
ciency standards. Responsibilities under the
program shall be divided between the De-
partment of Energy and the Environmental
Protection Agency consistent with the terms
of agreements between the 2 agencies. The
Administrator and the Secretary shall—

““(1) promote Energy Star compliant tech-
nologies as the preferred technologies in the
marketplace for achieving energy efficiency
and to reduce pollution;

““(2) work to enhance public awareness of
the Energy Star label, including special out-
reach to small businesses;

““(3) preserve the integrity of the Energy
Star label;

““(4) solicit comments from interested par-
ties prior to establishing or revising an En-
ergy Star product category, specification, or
criterion (or effective dates for any of the
foregoing);

““(5) upon adoption of a new or revised
product category, specification, or criterion,
provide reasonable notice to interested par-
ties of any changes (including effective
dates) in product categories, specifications,
or criteria along with an explanation of such
changes and, where appropriate, responses to
comments submitted by interested parties;
and

‘“(6) provide appropriate lead time (which
shall be 9 months, unless the Agency or De-
partment determines otherwise) prior to the
effective date for a new or a significant revi-
sion to a product category, specification, or
criterion, taking into account the timing re-
quirements of the manufacturing, product
marketing, and distribution process for the
specific product addressed.”.

(b) TABLE OF CONTENTS AMENDMENT.—The
table of contents of the Energy Policy and
Conservation Act is amended by inserting
after the item relating to section 324 the fol-
lowing new item:

“‘Sec. 324A. Energy Star program.”.
SEC. 132. HVAC MAINTENANCE CONSUMER EDU-
CATION PROGRAM.

Section 337 of the Energy Policy and Con-
servation Act (42 U.S.C. 6307) is amended by
adding at the end the following:

““(c) HVAC MAINTENANCE.—For the purpose
of ensuring that installed air conditioning
and heating systems operate at their max-
imum rated efficiency levels, the Secretary
shall, not later than 180 days after the date
of enactment of this subsection, carry out a
program to educate homeowners and small
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business owners concerning the energy sav-
ings resulting from properly conducted
maintenance of air conditioning, heating,
and ventilating systems. The Secretary shall
carry out the program in a cost-shared man-
ner in cooperation with the Administrator of
the Environmental Protection Agency and
such other entities as the Secretary con-
siders appropriate, including industry trade
associations, industry members, and energy
efficiency organizations.

““(d) SMALL BUSINESS EDUCATION AND AS-
SISTANCE.—The Administrator of the Small
Business Administration, in consultation
with the Secretary of Energy and the Admin-
istrator of the Environmental Protection
Agency, shall develop and coordinate a Gov-
ernment-wide program, building on the ex-
isting Energy Star for Small Business Pro-
gram, to assist small businesses to become
more energy efficient, understand the cost
savings obtainable through efficiencies, and
identify financing options for energy effi-
ciency upgrades. The Secretary and the Ad-
ministrator of the Small Business Adminis-
tration shall make the program information
available directly to small businesses and
through other Federal agencies, including
the Federal Emergency Management Pro-
gram and the Department of Agriculture.”.
SEC. 133. ENERGY CONSERVATION STANDARDS

FOR ADDITIONAL PRODUCTS.

(a) DEFINITIONS.—Section 321 of the Energy
Policy and Conservation Act (42 U.S.C. 6291)
is amended—

(1) in paragraph (30)(S), by striking the pe-
riod and adding at the end the following:
“‘but does not include any lamp specifically
designed to be used for special purpose appli-
cations and that is unlikely to be used in
general purpose applications such as those
described in subparagraph (D), and also does
not include any lamp not described in sub-
paragraph (D) that is excluded by the Sec-
retary, by rule, because the lamp is designed
for special applications and is unlikely to be
used in general purpose applications.”’; and

(2) by adding at the end the following:

““(32) The term ‘battery charger’ means a
device that charges batteries for consumer
products and includes battery chargers em-
bedded in other consumer products.

““(33) The term ‘commercial refrigerators,
freezers, and refrigerator-freezers’ means re-
frigerators, freezers, or refrigerator-freezers
that—

“(A) are not consumer products regulated
under this Act; and

“(B) incorporate most components in-
volved in the vapor-compression cycle and
the refrigerated compartment in a single
package.

““(34) The term ‘external power supply’
means an external power supply circuit that
is used to convert household electric current
into either DC current or lower-voltage AC
current to operate a consumer product.

“(35) The term ‘illuminated exit sign’
means a sign that—

“(A) is designed to be permanently fixed in
place to identify an exit; and

““(B) consists of an electrically powered in-
tegral light source that illuminates the leg-
end ‘EXIT’ and any directional indicators
and provides contrast between the legend,

any directional indicators, and the back-
ground.

““(36)(A) Except as provided in subpara-
graph (B), the term ‘distribution trans-

former’ means a transformer that—

“(i) has an input voltage of 34.5 kilovolts
or less;

“(if) has an output voltage of 600 volts or
less; and

“(iii) is rated for operation at a frequency
of 60 Hertz.

“(B) The term ‘distribution transformer’
does not include—
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“(i) transformers with multiple voltage
taps, with the highest voltage tap equaling
at least 20 percent more than the lowest
voltage tap;

““(ii) transformers, such as those commonly
known as drive transformers, rectifier trans-
formers, auto-transformers, Uninterruptible
Power System transformers, impedance
transformers, harmonic transformers, regu-
lating transformers, sealed and nonven-
tilating transformers, machine tool trans-
formers, welding transformers, grounding
transformers, or testing transformers, that
are designed to be used in a special purpose
application and are unlikely to be used in
general purpose applications; or

“(iif) any transformer not listed in clause
(ii) that is excluded by the Secretary by rule
because—

“(1) the transformer is designed for a spe-
cial application;

“(I1) the transformer is unlikely to be used
in general purpose applications; and

“(111) the application of standards to the
transformer would not result in significant
energy savings.

““(37) The term ‘low-voltage dry-type dis-
tribution transformer’ means a distribution
transformer that—

“(A) has an input voltage of 600 volts or
less;

““(B) is air-cooled; and

““(C) does not use oil as a coolant.

‘“(38) The term ‘standby mode’ means the
lowest power consumption mode that—

“(A) cannot be switched off or influenced
by the user; and

“(B) may persist for an indefinite time
when an appliance is connected to the main
electricity supply and used in accordance
with the manufacturer’s instructions,

as defined on an individual product basis by
the Secretary.

““(39) The term ‘torchiere’ means a portable
electric lamp with a reflector bowl that di-
rects light upward so as to give indirect illu-
mination.

‘“(40) The term ‘traffic signal module’
means a standard 8-inch (200mm) or 12-inch
(300mm) traffic signal indication, consisting
of a light source, a lens, and all other parts
necessary for operation, that communicates
movement messages to drivers through red,
amber, and green colors.

““(41) The term ‘transformer’ means a de-
vice consisting of 2 or more coils of insulated
wire that transfers alternating current by
electromagnetic induction from 1 coil to an-
other to change the original voltage or cur-
rent value.

““(42) The term ‘unit heater’ means a self-
contained fan-type heater designed to be in-
stalled within the heated space, except that
such term does not include a warm air fur-
nace.”.

(b) TEST PROCEDURES.—Section 323 of the
Energy Policy and Conservation Act (42
U.S.C. 6293) is amended—

(1) in subsection (b), by adding at the end
the following:

““(9) Test procedures for illuminated exit
signs shall be based on the test method used
under Version 2.0 of the Energy Star pro-
gram of the Environmental Protection Agen-
cy for illuminated exit signs.

“(10) Test procedures for distribution
transformers and low voltage dry-type dis-
tribution transformers shall be based on the
‘Standard Test Method for Measuring the
Energy Consumption of Distribution Trans-
formers’ prescribed by the National Elec-
trical Manufacturers Association (NEMA TP
2-1998). The Secretary may review and revise
this test procedure. For purposes of section
346(a), this test procedure shall be deemed to
be testing requirements prescribed by the
Secretary under section 346(a)(1) for distribu-
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tion transformers for which the Secretary
makes a determination that energy con-
servation standards would be technologically
feasible and economically justified, and
would result in significant energy savings.

‘“(11) Test procedures for traffic signal
modules shall be based on the test method
used under the Energy Star program of the
Environmental Protection Agency for traffic
signal modules, as in effect on the date of en-
actment of this paragraph.

‘“(12) Test procedures for medium base
compact fluorescent lamps shall be based on
the test methods used under the August 9,
2001, version of the Energy Star program of
the Environmental Protection Agency and
Department of Energy for compact fluores-
cent lamps. Covered products shall meet all
test requirements for regulated parameters
in section 325(bb). However, covered products
may be marketed prior to completion of
lamp life and lumen maintenance at 40 per-
cent of rated life testing provided manufac-
turers document engineering predictions and
analysis that support expected attainment of
lumen maintenance at 40 percent rated life
and lamp life time.”’; and

(2) by adding at the end the following:

“(f) ADDITIONAL CONSUMER AND COMMER-
CIAL PRODUCTS.—The Secretary shall, not
later than 24 months after the date of enact-
ment of this subsection, prescribe testing re-
quirements for suspended ceiling fans, refrig-
erated bottled or canned beverage vending
machines, and commercial refrigerators,
freezers, and refrigerator-freezers. Such test-
ing requirements shall be based on existing
test procedures used in industry to the ex-
tent practical and reasonable. In the case of
suspended ceiling fans, such test procedures
shall include efficiency at both maximum
output and at an output no more than 50 per-
cent of the maximum output.”.

(c) NEw STANDARDS.—Section 325 of the En-
ergy Policy and Conservation Act (42 U.S.C.
6295) is amended by adding at the end the fol-
lowing:

“(u) BATTERY CHARGER AND EXTERNAL
POWER SUPPLY ELECTRIC ENERGY CONSUMP-
TION.—

“(1) INITIAL RULEMAKING.—(A) The Sec-
retary shall, within 18 months after the date
of enactment of this subsection, prescribe by
notice and comment, definitions and test
procedures for the power use of battery char-
gers and external power supplies. In estab-
lishing these test procedures, the Secretary
shall consider, among other factors, existing
definitions and test procedures used for
measuring energy consumption in standby
mode and other modes and assess the current
and projected future market for battery
chargers and external power supplies. This
assessment shall include estimates of the
significance of potential energy savings from
technical improvements to these products
and suggested product classes for standards.
Prior to the end of this time period, the Sec-
retary shall hold a scoping workshop to dis-
cuss and receive comments on plans for de-
veloping energy conservation standards for
energy use for these products.

“(B) The Secretary shall, within 3 years
after the date of enactment of this sub-
section, issue a final rule that determines
whether energy conservation standards shall
be issued for battery chargers and external
power supplies or classes thereof. For each
product class, any such standards shall be
set at the lowest level of energy use that—

‘(i) meets the criteria and procedures of
subsections (0), (p), (q), (r), (s), and (t); and

“(ii) will result in significant overall an-
nual energy savings, considering both stand-
by mode and other operating modes.

““(2) REVIEW OF STANDBY ENERGY USE IN COV-
ERED PRODUCTS.—In determining pursuant to
section 323 whether test procedures and en-
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ergy conservation standards pursuant to this
section should be revised, the Secretary shall
consider, for covered products that are major
sources of standby mode energy consump-
tion, whether to incorporate standby mode
into such test procedures and energy con-
servation standards, taking into account,
among other relevant factors, standby mode
power consumption compared to overall
product energy consumption.

““(3) RULEMAKING.—The Secretary shall not
propose a standard under this section unless
the Secretary has issued applicable test pro-
cedures for each product pursuant to section
323.

‘“(4) EFFECTIVE DATE.—AnNYy standard issued
under this subsection shall be applicable to
products manufactured or imported 3 years
after the date of issuance.

““(5) VOLUNTARY PROGRAMS.—The Secretary
and the Administrator shall collaborate and
develop programs, including programs pursu-
ant to section 324A (relating to Energy Star
Programs) and other voluntary industry
agreements or codes of conduct, that are de-
signed to reduce standby mode energy use.

““(v) SUSPENDED CEILING FANS, VENDING
MACHINES, AND COMMERCIAL REFRIGERATORS,
FREEZERS, AND REFRIGERATOR-FREEZERS.—
The Secretary shall not later than 36 months
after the date on which testing requirements
are prescribed by the Secretary pursuant to
section 323(f), prescribe, by rule, energy con-
servation standards for suspended ceiling
fans, refrigerated bottled or canned beverage
vending machines, and commercial refrig-
erators, freezers, and refrigerator-freezers. In
establishing standards under this subsection,
the Secretary shall use the criteria and pro-
cedures contained in subsections (0) and (p).
Any standard prescribed under this sub-
section shall apply to products manufactured
3 years after the date of publication of a
final rule establishing such standard.

“(w) ILLUMINATED EXIT SIGNS.—IHumi-
nated exit signs manufactured on or after
January 1, 2005, shall meet the Version 2.0
Energy Star Program performance require-
ments for illuminated exit signs prescribed
by the Environmental Protection Agency.

“(X) TORCHIERES.—Torchieres manufac-
tured on or after January 1, 2005—

““(1) shall consume not more than 190 watts
of power; and

““(2) shall not be capable of operating with
lamps that total more than 190 watts.

““(y) Low VOLTAGE DRY-TYPE DISTRIBUTION
TRANSFORMERS.—The efficiency of low volt-
age dry-type distribution transformers man-
ufactured on or after January 1, 2005, shall be
the Class | Efficiency Levels for distribution
transformers specified in Table 4-2 of the
‘Guide for Determining Energy Efficiency for
Distribution Transformers’ published by the
National Electrical Manufacturers Associa-
tion (NEMA TP-1-2002).

““(z) TRAFFIC SIGNAL MoDULES.—Traffic sig-
nal modules manufactured on or after Janu-
ary 1, 2006, shall meet the performance re-
quirements used under the Energy Star pro-
gram of the Environmental Protection Agen-
cy for traffic signals, as in effect on the date
of enactment of this subsection, and shall be
installed with compatible, electrically con-
nected signal control interface devices and
conflict monitoring systems.

““(aa) UNIT HEATERS.—Unit heaters manu-
factured on or after the date that is 3 years
after the date of enactment of this sub-
section shall be equipped with an intermit-
tent ignition device and shall have either
power venting or an automatic flue damper.

“‘(bb) MEDIUM BASE COMPACT FLUORESCENT
LAMPS.—Bare lamp and covered lamp (no re-
flector) medium base compact fluorescent
lamps manufactured on or after January 1,
2005, shall meet the following requirements
prescribed by the August 9, 2001, version of
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the Energy Star Program Requirements for
Compact Fluorescent Lamps, Energy Star
Eligibility Criteria, Energy-Efficiency Speci-
fication issued by the Environmental Protec-
tion Agency and Department of Energy: min-
imum initial efficacy; lumen maintenance at
1000 hours; lumen maintenance at 40 percent
of rated life; rapid cycle stress test; and lamp
life. The Secretary may, by rule, establish
requirements for color quality (CRI); power
factor; operating frequency; and maximum
allowable start time based on the require-
ments prescribed by the August 9, 2001,
version of the Energy Star Program Require-
ments for Compact Fluorescent Lamps. The
Secretary may, by rule, revise these require-
ments or establish other requirements con-
sidering energy savings, cost effectiveness,
and consumer satisfaction.

““(cc) EFFECTIVE DATE.—Section 327 shall
apply—

““(1) to products for which standards are to
be established under subsections (u) and (v)
on the date on which a final rule is issued by
the Department of Energy, except that any
State or local standards prescribed or en-
acted for any such product prior to the date
on which such final rule is issued shall not
be preempted until the standard established
under subsection (u) or (v) for that product
takes effect; and

““(2) to products for which standards are es-
tablished under subsections (w) through (bb)
on the date of enactment of those sub-
sections, except that any State or local
standards prescribed or enacted prior to the
date of enactment of those subsections shall
not be preempted until the standards estab-
lished under subsections (w) through (bb)
take effect.”.

(d) RESIDENTIAL FURNACE FANS.—Section
325(f)(3) of the Energy Policy and Conserva-
tion Act (42 U.S.C. 6295(f)(3)) is amended by
adding the following new subparagraph at
the end:

‘(D) Notwithstanding any provision of this
Act, the Secretary may consider, and pre-
scribe, if the requirements of subsection (0)
of this section are met, energy efficiency or
energy use standards for electricity used for
purposes of circulating air through duct
work.”’.

SEC. 134. ENERGY LABELING.

(@) RULEMAKING ON EFFECTIVENESS OF CON-
SUMER PRODUCT LABELING.—Section 324(a)(2)
of the Energy Policy and Conservation Act
(42 U.S.C. 6294(a)(2)) is amended by adding at
the end the following:

“(F) Not later than 3 months after the date
of enactment of this subparagraph, the Com-
mission shall initiate a rulemaking to con-
sider the effectiveness of the current con-
sumer products labeling program in assisting
consumers in making purchasing decisions
and improving energy efficiency and to con-
sider changes to the labeling rules that
would improve the effectiveness of consumer
product labels. Such rulemaking shall be
completed not later than 2 years after the
date of enactment of this subparagraph.”.

(b) RULEMAKING ON LABELING FOR ADDI-
TIONAL PRODUCTS.—Section 324(a) of the En-
ergy Policy and Conservation Act (42 U.S.C.
6294(a)) is further amended by adding at the
end the following:

“(5) The Secretary or the Commission, as
appropriate, may, for covered products re-
ferred to in subsections (u) through (aa) of
section 325, prescribe, by rule, pursuant to
this section, labeling requirements for such
products after a test procedure has been set
pursuant to section 323. In the case of prod-
ucts to which TP-1 standards under section
325(y) apply, labeling requirements shall be
based on the ‘Standard for the Labeling of
Distribution Transformer Efficiency’ pre-
scribed by the National Electrical Manufac-
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turers Association (NEMA TP-3) as in effect
upon the date of enactment of this para-
graph.”.
Subtitle D—Public Housing
SEC. 141. CAPACITY BUILDING FOR ENERGY-EFFI-
CIENT, AFFORDABLE HOUSING.

Section 4(b) of the HUD Demonstration
Act of 1993 (42 U.S.C. 9816 note) is amended—

(1) in paragraph (1), by inserting before the
semicolon at the end the following: ““, includ-
ing capabilities regarding the provision of
energy efficient, affordable housing and resi-
dential energy conservation measures’’; and

(2) in paragraph (2), by inserting before the
semicolon the following: *‘, including such
activities relating to the provision of energy
efficient, affordable housing and residential
energy conservation measures that benefit
low-income families™.

SEC. 142. INCREASE OF CDBG PUBLIC SERVICES
CAP FOR ENERGY CONSERVATION
AND EFFICIENCY ACTIVITIES.

Section 105(a)(8) of the Housing and Com-
munity Development Act of 1974 (42 U.S.C.
5305(a)(8)) is amended—

(1) by inserting ‘“‘or efficiency” after ‘‘en-
ergy conservation’’;

(2) by striking “‘, and except that’ and in-
serting ‘‘; except that’’; and

(3) by inserting before the semicolon at the
end the following: *; and except that each
percentage limitation under this paragraph
on the amount of assistance provided under
this title that may be used for the provision
of public services is hereby increased by 10
percent, but such percentage increase may
be used only for the provision of public serv-
ices concerning energy conservation or effi-
ciency”’.

SEC. 143. FHA MORTGAGE INSURANCE INCEN-
TIVES FOR ENERGY EFFICIENT
HOUSING.

(a) SINGLE FAMILY HOUSING MORTGAGE IN-
SURANCE.—Section 203(b)(2) of the National
Housing Act (12 U.S.C. 1709(b)(2)) is amended,
in the first undesignated paragraph begin-
ning after subparagraph (B)(ii)(I1V) (relating
to solar energy systems), by striking ‘20 per-
cent”” and inserting ‘30 percent”.

(b) MULTIFAMILY HOUSING MORTGAGE IN-
SURANCE.—Section 207(c) of the National
Housing Act (12 U.S.C. 1713(c)) is amended, in
the last undesignated paragraph beginning
after paragraph (3) (relating to solar energy
systems and residential energy conservation
measures), by striking ‘20 percent” and in-
serting ‘30 percent”.

(c) COOPERATIVE HOUSING MORTGAGE INSUR-
ANCE.—Section 213(p) of the National Hous-
ing Act (12 U.S.C. 1715e(p)) is amended by
striking ‘20 per centum” and inserting ‘30
percent’”.

(d) REHABILITATION AND NEIGHBORHOOD
CONSERVATION HOUSING MORTGAGE INSUR-
ANCE.—Section 220(d)(3)(B)(iii)(1V) of the Na-
tional Housing Act (12 U.S.C.
1715k (d)(3)(B)(iii)(1V)) is amended—

(1) by striking ‘“‘with respect to rehabilita-
tion projects involving not more than five
family units,”’; and

(2) by striking ‘20 per centum’’ and insert-
ing “‘30 percent’.

(e) LOW-INCOME MULTIFAMILY HOUSING
MORTGAGE INSURANCE.—Section 221(k) of the
National Housing Act (12 U.S.C. 1715I(k)) is
amended by striking ‘20 per centum’ and in-
serting ‘30 percent”’.

(f) ELDERLY HOUSING MORTGAGE INSUR-
ANCE.—Section 231(c)(2)(C) of the National
Housing Act (12 U.S.C. 1715v(c)(2)(C)) is
amended by striking ‘20 per centum’ and in-
serting ‘30 percent”’.

(g) CONDOMINIUM HOUSING MORTGAGE IN-
SURANCE.—Section 234(j) of the National
Housing Act (12 U.S.C. 1715y(j)) is amended
by striking ‘20 per centum’ and inserting
‘30 percent’’.
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SEC. 144. PUBLIC HOUSING CAPITAL FUND.

Section 9 of the United States Housing Act
of 1937 (42 U.S.C. 1437g) is amended—

(1) in subsection (d)(1)—

(A) in subparagraph (1), by striking ‘“‘and”
at the end;

(B) in subparagraph (J), by striking the pe-
riod at the end and inserting a semicolon;
and

(C) by adding at the end the following new
subparagraphs:

“(K) improvement of energy and water-use
efficiency by installing fixtures and fittings
that conform to the American Society of Me-
chanical Engineers/American National
Standards Institute standards A112.19.2-1998
and Al12.18.1-2000, or any revision thereto,
applicable at the time of installation, and by
increasing energy efficiency and water con-
servation by such other means as the Sec-
retary determines are appropriate; and

“(L) integrated utility management and
capital planning to maximize energy con-
servation and efficiency measures.”’; and

(2) in subsection (e)(2)(C)—

(A) by striking “The” and inserting the
following:

“(i) IN GENERAL.—The”’; and

(B) by adding at the end the following:

“(if) THIRD PARTY CONTRACTS.—Contracts
described in clause (i) may include contracts
for equipment conversions to less costly util-
ity sources, projects with resident-paid utili-
ties, and adjustments to frozen base year
consumption, including systems repaired to
meet applicable building and safety codes
and adjustments for occupancy rates in-
creased by rehabilitation.

“(iii) TERM OF CONTRACT.—The total term
of a contract described in clause (i) shall not
exceed 20 years to allow longer payback peri-
ods for retrofits, including windows, heating
system replacements, wall insulation, site-
based generation, advanced energy savings
technologies, including renewable energy
generation, and other such retrofits.”.

SEC. 145. GRANTS FOR ENERGY-CONSERVING IM-
PROVEMENTS FOR ASSISTED HOUS-
ING.

Section 251(b)(1) of the National Energy
Conservation Policy Act (42 U.S.C. 8231(1)) is
amended—

(1) by striking ‘“financed with loans” and
inserting ‘“‘assisted’’;

(2) by inserting after ‘“1959,”” the following:
“which are eligible multifamily housing
projects (as such term is defined in section
512 of the Multifamily Assisted Housing Re-
form and Affordability Act of 1997 (42 U.S.C.
1437f note)) and are subject to mortgage re-
structuring and rental assistance sufficiency
plans under such Act,”; and

(3) by inserting after the period at the end
of the first sentence the following new sen-
tence: ““‘Such improvements may also include
the installation of energy and water con-
serving fixtures and fittings that conform to
the American Society of Mechanical Engi-
neers/American National Standards Institute
standards A112.19.2-1998 and A112.18.1-2000, or
any revision thereto, applicable at the time
of installation.”.

SEC. 146. NORTH AMERICAN DEVELOPMENT
BANK.

Part 2 of subtitle D of title V of the North
American Free Trade Agreement Implemen-
tation Act (22 U.S.C. 290m-290m-3) is amend-
ed by adding at the end the following:

“SEC. 545. SUPPORT FOR CERTAIN ENERGY POLI-
CIES.

“Consistent with the focus of the Bank’s
Charter on environmental infrastructure
projects, the Board members representing
the United States should use their voice and
vote to encourage the Bank to finance
projects related to clean and efficient en-
ergy, including energy conservation, that
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prevent, control, or reduce environmental
pollutants or contaminants.”’.
SEC. 147. ENERGY-EFFICIENT APPLIANCES.

In purchasing appliances, a public housing
agency shall purchase energy-efficient appli-
ances that are Energy Star products or
FEMP-designated products, as such terms
are defined in section 553 of the National En-
ergy Conservation Policy Act (as amended
by this title), unless the purchase of energy-
efficient appliances is not cost-effective to
the agency.

SEC. 148. ENERGY EFFICIENCY STANDARDS.

Section 109 of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42 U.S.C.
12709) is amended—

(1) in subsection (a)—

(A) in paragraph (1)—

(i) by striking ‘1 year after the date of the
enactment of the Energy Policy Act of 1992”
and inserting ‘““‘September 30, 2004’;

(ii) in subparagraph (A), by striking “‘and”
at the end;

(iii) in subparagraph (B), by striking the
period at the end and inserting ‘‘; and’’; and

(iv) by adding at the end the following:

““(C) rehabilitation and new construction of
public and assisted housing funded by HOPE
VI revitalization grants under section 24 of
the United States Housing Act of 1937 (42
U.S.C. 1437v), where such standards are de-
termined to be cost effective by the Sec-
retary of Housing and Urban Development.”’;
and

(B) in paragraph (2), by striking ‘““‘Council
of American” and all that follows through
“90.1-1989°)” and inserting ‘2003 Inter-
national Energy Conservation Code”’;

(2) in subsection (b)—

(A) by striking ““within 1 year after the
date of the enactment of the Energy Policy
Act of 1992”" and inserting ‘‘by September 30,
2004’"; and

(B) by striking “CABO’”’ and all that fol-
lows through ‘1989’ and inserting ‘‘the 2003
International Energy Conservation Code’’;
and

(3) in subsection (c)—

(A) in the heading, by striking ‘““MODEL EN-
ERGY CODE” and inserting ‘“THE INTER-
NATIONAL ENERGY CONSERVATION CODE”’; and

(B) by striking ““CABO’ and all that fol-
lows through ‘1989’ and inserting ‘‘the 2003
International Energy Conservation Code”’.
SEC. 149. ENERGY STRATEGY FOR HUD.

The Secretary of Housing and Urban Devel-
opment shall develop and implement an inte-
grated strategy to reduce utility expenses
through cost-effective energy conservation
and efficiency measures and energy efficient
design and construction of public and as-
sisted housing. The energy strategy shall in-
clude the development of energy reduction
goals and incentives for public housing agen-
cies. The Secretary shall submit a report to
Congress, not later than 1 year after the date
of the enactment of this Act, on the energy
strategy and the actions taken by the De-
partment of Housing and Urban Development
to monitor the energy usage of public hous-
ing agencies and shall submit an update
every 2 years thereafter on progress in im-
plementing the strategy.

TITLE II—RENEWABLE ENERGY
Subtitle A—General Provisions
SEC. 201. ASSESSMENT OF RENEWABLE ENERGY
RESOURCES.

(a) RESOURCE ASSESSMENT.—Not later than
6 months after the date of enactment of this
Act, and each year thereafter, the Secretary
of Energy shall review the available assess-
ments of renewable energy resources within
the United States, including solar, wind, bio-
mass, ocean (tidal, wave, current, and ther-
mal), geothermal, and hydroelectric energy
resources, and undertake new assessments as
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necessary, taking into account changes in
market conditions, available technologies,
and other relevant factors.

(b) CONTENTS OF REPORTS.—Not later than
1 year after the date of enactment of this
Act, and each year thereafter, the Secretary
shall publish a report based on the assess-
ment under subsection (a). The report shall
contain—

(1) a detailed inventory describing the
available amount and characteristics of the
renewable energy resources; and

(2) such other information as the Secretary
believes would be useful in developing such
renewable energy resources, including de-
scriptions of surrounding terrain, population
and load centers, nearby energy infrastruc-
ture, location of energy and water resources,
and available estimates of the costs needed
to develop each resource, together with an
identification of any barriers to providing
adequate transmission for remote sources of
renewable energy resources to current and
emerging markets, recommendations for re-
moving or addressing such barriers, and
ways to provide access to the grid that do
not unfairly disadvantage renewable or other
energy producers.

(c) AUTHORIZATION OF APPROPRIATIONS.—
For the purposes of this section, there are
authorized to be appropriated to the Sec-
retary of Energy $10,000,000 for each of fiscal
years 2004 through 2008.

SEC. 202. RENEWABLE ENERGY PRODUCTION IN-
CENTIVE.

(a) INCENTIVE PAYMENTS.—Section 1212(a)
of the Energy Policy Act of 1992 (42 U.S.C.
13317(a)) is amended by striking ‘‘and which
satisfies’” and all that follows through ‘‘Sec-
retary shall establish.” and inserting “‘. If
there are insufficient appropriations to
make full payments for electric production
from all qualified renewable energy facilities
in any given year, the Secretary shall assign
60 percent of appropriated funds for that
year to facilities that use solar, wind, geo-
thermal, or closed-loop (dedicated energy
crops) biomass technologies to generate elec-
tricity, and assign the remaining 40 percent
to other projects. The Secretary may, after
transmitting to Congress an explanation of
the reasons therefor, alter the percentage re-
quirements of the preceding sentence.”.

(b) QUALIFIED RENEWABLE ENERGY FACIL-
ITY.—Section 1212(b) of the Energy Policy
Act of 1992 (42 U.S.C. 13317(b)) is amended—

(1) by striking ‘‘a State or any political”
and all that follows through ‘‘nonprofit elec-
trical cooperative’ and inserting ‘‘a not-for-
profit electric cooperative, a public utility
described in section 115 of the Internal Rev-
enue Code of 1986, a State, Commonwealth,
territory, or possession of the United States
or the District of Columbia, or a political
subdivision thereof, or an Indian tribal gov-
ernment or subdivision thereof,”’; and

(2) by inserting “‘landfill gas,” after “‘wind,
biomass,”.

(c) ELiGIBILITY WINDOW.—Section 1212(c) of
the Energy Policy Act of 1992 (42 U.S.C.
13317(c)) is amended by striking ‘“‘during the
10-fiscal year period beginning with the first
full fiscal year occurring after the enact-
ment of this section’” and inserting ‘“‘after
October 1, 2003, and before October 1, 2013”".

(d) AMOUNT OF PAYMENT.—Section
1212(e)(1) of the Energy Policy Act of 1992 (42
U.S.C. 13317(e)(1)) is amended by inserting
“landfill gas,”” after ““wind, biomass,”".

(e) SUNSET.—Section 1212(f) of the Energy
Policy Act of 1992 (42 U.S.C. 13317(f) is
amended by striking ‘‘the expiration of’’ and
all that follows through ‘‘of this section”
and inserting ‘‘September 30, 2023"".

(f) AUTHORIZATION OF APPROPRIATIONS.—
Section 1212(g) of the Energy Policy Act of
1992 (42 U.S.C. 13317(g)) is amended to read as
follows:
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““(g) AUTHORIZATION OF APPROPRIATIONS.—

““(1) IN GENERAL.—Subject to paragraph (2),
there are authorized to be appropriated such
sums as may be necessary to carry out this
section for fiscal years 2003 through 2023.

““(2) AVAILABILITY OF FUNDS.—Funds made
available under paragraph (1) shall remain
available until expended.”.

SEC. 203. FEDERAL PURCHASE REQUIREMENT.

(a) REQUIREMENT.—The President, acting
through the Secretary of Energy, shall seek
to ensure that, to the extent economically
feasible and technically practicable, of the
total amount of electric energy the Federal
Government consumes during any fiscal
year, the following amounts shall be renew-
able energy:

(1) Not less than 3 percent in fiscal years
2005 through 2007.

(2) Not less than 5 percent in fiscal years
2008 through 2010.

(3) Not less than 7.5 percent in fiscal year
2011 and each fiscal year thereafter.

(b) DEFINITIONS.—InN this section:

(1) BiIoMASS.—The term ‘‘biomass’”” means
any solid, nonhazardous, cellulosic material
that is derived from—

(A) any of the following forest-related re-
sources: mill residues, precommercial
thinnings, slash, and brush, or nonmerchant-
able material;

(B) solid wood waste materials, including
waste pallets, crates, dunnage, manufac-
turing and construction wood wastes (other
than pressure-treated, chemically-treated, or
painted wood wastes), and landscape or
right-of-way tree trimmings, but not includ-
ing municipal solid waste (garbage), gas de-
rived from the biodegradation of solid waste,
or paper that is commonly recycled;

(C) agriculture wastes, including orchard
tree crops, vineyard, grain, legumes, sugar,
and other crop by-products or residues, and
livestock waste nutrients; or

(D) a plant that is grown exclusively as a
fuel for the production of electricity.

(2) RENEWABLE ENERGY.—The term “‘renew-
able energy’” means electric energy gen-
erated from solar, wind, biomass, landfill
gas, geothermal, municipal solid waste, or
new hydroelectric generation capacity
achieved from increased efficiency or addi-
tions of new capacity at an existing hydro-
electric project.

(c) CALCULATION.—For purposes of deter-
mining compliance with the requirement of
this section, the amount of renewable energy
shall be doubled if—

(1) the renewable energy is produced and
used on-site at a Federal facility;

(2) the renewable energy is produced on
Federal lands and used at a Federal facility;
or

(3) the renewable energy is produced on In-
dian land as defined in title XXVI of the En-
ergy Policy Act of 1992 (25 U.S.C. 3501 et seq.)
and used at a Federal facility.

(d) REPORT.—Not later than April 15, 2005,
and every 2 years thereafter, the Secretary
of Energy shall provide a report to Congress
on the progress of the Federal Government
in meeting the goals established by this sec-
tion.

SEC. 204. INSULAR AREAS ENERGY SECURITY.

Section 604 of the Act entitled ““An Act to
authorize appropriations for certain insular
areas of the United States, and for other pur-
poses’’, approved December 24, 1980 (48 U.S.C.
1492), is amended—

(1) in subsection (a)(4) by striking the pe-
riod and inserting a semicolon;

(2) by adding at the end of subsection (a)
the following new paragraphs:

““(5) electric power transmission and dis-
tribution lines in insular areas are inad-
equate to withstand damage caused by the
hurricanes and typhoons which frequently
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occur in insular areas and such damage often
costs millions of dollars to repair; and

‘“(6) the refinement of renewable energy
technologies since the publication of the 1982
Territorial Energy Assessment prepared pur-
suant to subsection (c) reveals the need to
reassess the state of energy production, con-
sumption, infrastructure, reliance on im-
ported energy, opportunities for energy con-
servation and increased energy efficiency,
and indigenous sources in regard to the insu-
lar areas.”’;

(3) by amending subsection (e) to read as
follows:

“(e)(1) The Secretary of the Interior, in
consultation with the Secretary of Energy
and the head of government of each insular
area, shall update the plans required under
subsection (c) by—

“(A) updating the contents required by
subsection (c);

“(B) drafting long-term energy plans for
such insular areas with the objective of re-
ducing, to the extent feasible, their reliance
on energy imports by the year 2010, increas-
ing energy conservation and energy effi-
ciency, and maximizing, to the extent fea-
sible, use of indigenous energy sources; and

“(C) drafting long-term energy trans-
mission line plans for such insular areas
with the objective that the maximum per-
centage feasible of electric power trans-
mission and distribution lines in each insu-
lar area be protected from damage caused by
hurricanes and typhoons.

“(2) Not later than December 31, 2005, the
Secretary of the Interior shall submit to
Congress the updated plans for each insular
area required by this subsection.’’; and

(4) by amending subsection (g)(4) to read as
follows:

‘““(4) POWER LINE GRANTS FOR
AREAS.—

“(A) IN GENERAL.—The Secretary of the In-
terior is authorized to make grants to gov-
ernments of insular areas of the United
States to carry out eligible projects to pro-
tect electric power transmission and dis-
tribution lines in such insular areas from
damage caused by hurricanes and typhoons.

“(B) ELIGIBLE PROJECTS.—The Secretary
may award grants under subparagraph (A)
only to governments of insular areas of the
United States that submit written project
plans to the Secretary for projects that meet
the following criteria:

““(i) The project is designed to protect elec-
tric power transmission and distribution
lines located in 1 or more of the insular areas
of the United States from damage caused by
hurricanes and typhoons.

‘(i) The project is likely to substantially
reduce the risk of future damage, hardship,
loss, or suffering.

““(iii) The project addresses 1 or more prob-
lems that have been repetitive or that pose a
significant risk to public health and safety.

““(iv) The project is not likely to cost more
than the value of the reduction in direct
damage and other negative impacts that the
project is designed to prevent or mitigate.
The cost benefit analysis required by this
criterion shall be computed on a net present
value basis.

““(v) The project design has taken into con-
sideration long-term changes to the areas
and persons it is designed to protect and has
manageable future maintenance and modi-
fication requirements.

““(vi) The project plan includes an analysis
of a range of options to address the problem
it is designed to prevent or mitigate and a
justification for the selection of the project
in light of that analysis.

“(vii) The applicant has demonstrated to
the Secretary that the matching funds re-
quired by subparagraph (D) are available.

INSULAR
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““(C) PrRIORITY.—When making grants under
this paragraph, the Secretary shall give pri-
ority to grants for projects which are likely
to—

‘(i) have the greatest impact on reducing
future disaster losses; and

“(ii) best conform with plans that have
been approved by the Federal Government or
the government of the insular area where the
project is to be carried out for development
or hazard mitigation for that insular area.

‘(D) MATCHING REQUIREMENT.—The Federal
share of the cost for a project for which a
grant is provided under this paragraph shall
not exceed 75 percent of the total cost of
that project. The non-Federal share of the
cost may be provided in the form of cash or
services.

“(E) TREATMENT OF FUNDS FOR CERTAIN
PURPOSES.—Grants provided under this para-
graph shall not be considered as income, a
resource, or a duplicative program when de-
termining eligibility or benefit levels for
Federal major disaster and emergency as-
sistance.

““(F) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this paragraph $5,000,000 for each
fiscal year beginning after the date of the en-
actment of this paragraph.”.

SEC. 205. USE OF PHOTOVOLTAIC ENERGY IN
PUBLIC BUILDINGS.

(a) IN GENERAL.—Subchapter VI of chapter
31 of title 40, United States Code, is amended
by adding at the end the following:

“8§3177. Use of photovoltaic energy in public
buildings

‘“(a) PHOTOVOLTAIC
CIALIZATION PROGRAM.—

““(1) IN GENERAL.—The Administrator of
General Services may establish a photo-
voltaic energy commercialization program
for the procurement and installation of pho-
tovoltaic solar electric systems for electric
production in new and existing public build-
ings.

““(2) PURPOSES.—The purposes of the pro-
gram shall be to accomplish the following:

“(A) To accelerate the growth of a com-
mercially viable photovoltaic industry to
make this energy system available to the
general public as an option which can reduce
the national consumption of fossil fuel.

““(B) To reduce the fossil fuel consumption
and costs of the Federal Government.

““(C) To attain the goal of installing solar
energy systems in 20,000 Federal buildings by
2010, as contained in the Federal Govern-
ment’s Million Solar Roof Initiative of 1997.

“(D) To stimulate the general use within
the Federal Government of life-cycle costing
and innovative procurement methods.

““(E) To develop program performance data
to support policy decisions on future incen-
tive programs with respect to energy.

““(3) ACQUISITION OF PHOTOVOLTAIC SOLAR
ELECTRIC SYSTEMS.—

“(A) IN GENERAL.—The program shall pro-
vide for the acquisition of photovoltaic solar
electric systems and associated storage ca-
pability for use in public buildings.

““(B) ACQUISITION LEVELS.—The acquisition
of photovoltaic electric systems shall be at a
level substantial enough to allow use of low-
cost production techniques with at least 150
megawatts (peak) cumulative acquired dur-
ing the 5 years of the program.

‘“(4) ADMINISTRATION.—The Administrator
shall administer the program and shall—

““(A) issue such rules and regulations as
may be appropriate to monitor and assess
the performance and operation of photo-
voltaic solar electric systems installed pur-
suant to this subsection;

““(B) develop innovative procurement strat-
egies for the acquisition of such systems; and

““(C) transmit to Congress an annual report
on the results of the program.
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““(b) PHOTOVOLTAIC SYSTEMS EVALUATION
PROGRAM.—

“(1) IN GENERAL.—Not later than 60 days
after the date of enactment of this section,
the Administrator, in consultation with the
Secretary of Energy, shall establish a photo-
voltaic solar energy systems evaluation pro-
gram to evaluate such photovoltaic solar en-
ergy systems as are required in public build-
ings.

““(2) PROGRAM REQUIREMENT.—In evaluating
photovoltaic solar energy systems under the
program, the Administrator shall ensure
that such systems reflect the most advanced
technology.

‘(c) AUTHORIZATION OF APPROPRIATIONS.—

““(1) PHOTOVOLTAIC ENERGY COMMERCIALIZA-
TION PROGRAM.—There are authorized to be
appropriated to carry out subsection (a)
$50,000,000 for each of fiscal years 2004
through 2008. Such sums shall remain avail-
able until expended.

““(2) PHOTOVOLTAIC SYSTEMS EVALUATION
PROGRAM.—There are authorized to be appro-
priated to carry out subsection (b) $10,000,000
for each of fiscal years 2004 through 2008.
Such sums shall remain available until ex-
pended.”’.

(b) CONFORMING AMENDMENT.—The section
analysis for such chapter is amended by in-
serting after the item relating to section 3176
the following:

‘“3177. Use of photovoltaic energy in public

buildings.”.

SEC. 206. GRANTS TO IMPROVE THE COMMER-
CIAL VALUE OF FOREST BIOMASS
FOR ELECTRIC ENERGY, USEFUL
HEAT, TRANSPORTATION FUELS, PE-
TROLEUM-BASED PRODUCT SUB-
STITUTES, AND OTHER COMMER-
CIAL PURPOSES.

(a) FINDINGS.—Congress finds the fol-
lowing:
(1) Thousands of communities in the

United States, many located near Federal
lands, are at risk to wildfire. Approximately
190,000,000 acres of land managed by the Sec-
retary of Agriculture and the Secretary of
the Interior are at risk of catastrophic fire
in the near future. The accumulation of
heavy forest fuel loads continues to increase
as a result of disease, insect infestations, and
drought, further raising the risk of fire each
year.

(2) In addition, more than 70,000,000 acres
across all land ownerships are at risk to
higher than normal mortality over the next
15 years from insect infestation and disease.
High levels of tree mortality from insects
and disease result in increased fire risk, loss
of old growth, degraded watershed condi-
tions, and changes in species diversity and
productivity, as well as diminished fish and
wildlife habitat and decreased timber values.

(3) Preventive treatments such as remov-
ing fuel loading, ladder fuels, and hazard
trees, planting proper species mix and restor-
ing and protecting early successional habi-
tat, and other specific restoration treat-
ments designed to reduce the susceptibility
of forest land, woodland, and rangeland to
insect outbreaks, disease, and catastrophic
fire present the greatest opportunity for
long-term forest health by creating a mosaic
of species-mix and age distribution. Such
prevention treatments are widely acknowl-
edged to be more successful and cost effec-
tive than suppression treatments in the case
of insects, disease, and fire.

(4) The byproducts of preventive treatment
(wood, brush, thinnings, chips, slash, and
other hazardous fuels) removed from forest
lands, woodlands and rangelands represent
an abundant supply of biomass for biomass-
to-energy facilities and raw material for
business. There are currently few markets
for the extraordinary volumes of byproducts
being generated as a result of the necessary
large-scale preventive treatment activities.
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(5) The United States should—

(A) promote economic and entrepreneurial
opportunities in using byproducts removed
through preventive treatment activities re-
lated to hazardous fuels reduction, disease,
and insect infestation; and

(B) develop and expand markets for tradi-
tionally underused wood and biomass as an
outlet for byproducts of preventive treat-
ment activities.

(b) DEFINITIONS.—InN this section:

(1) BIoOMASS.—The term ‘‘biomass’”” means
trees and woody plants, including limbs,
tops, needles, and other woody parts, and by-
products of preventive treatment, such as
wood, brush, thinnings, chips, and slash, that
are removed—

(A) to reduce hazardous fuels; or

(B) to reduce the risk of or to contain dis-
ease or insect infestation.

(2) INDIAN TRIBE.—The term *“‘Indian tribe”’
has the meaning given the term in section
4(e) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450b(e)).

(3) PERSON.—The term ‘“‘person’’ includes—

(A) an individual;

(B) a community (as determined by the
Secretary concerned);

(C) an Indian tribe;

(D) a small business, micro-business, or a

corporation that is incorporated in the
United States; and

(E) a nonprofit organization.

(4) PREFERRED COMMUNITY.—The term

“preferred community’’ means—

(A) any town, township, municipality, or
other similar unit of local government (as
determined by the Secretary concerned)
that—

(i) has a population of not more than 50,000
individuals; and

(if) the Secretary concerned, in the sole
discretion of the Secretary concerned, deter-
mines contains or is located near land, the
condition of which is at significant risk of
catastrophic wildfire, disease, or insect in-
festation or which suffers from disease or in-
sect infestation; or

(B) any county that—

(i) is not contained within a metropolitan
statistical area; and

(ii) the Secretary concerned, in the sole
discretion of the Secretary concerned, deter-
mines contains or is located near land, the
condition of which is at significant risk of
catastrophic wildfire, disease, or insect in-
festation or which suffers from disease or in-
sect infestation.

(5) SECRETARY CONCERNED.—The term “‘Sec-
retary concerned’” means—

(A) the Secretary of Agriculture with re-
spect to National Forest System lands; and

(B) the Secretary of the Interior with re-
spect to Federal lands under the jurisdiction
of the Secretary of the Interior and Indian
lands.

(c) BiIoMASsS COMMERCIAL USE GRANT PRO-
GRAM.—

(1) IN GENERAL.—The Secretary concerned
may make grants to any person that owns or
operates a facility that uses biomass as a
raw material to produce electric energy, sen-
sible heat, transportation fuels, or sub-
stitutes for petroleum-based products to off-
set the costs incurred to purchase biomass
for use by such facility.

(2) GRANT AMOUNTS.—A grant under this
subsection may not exceed $20 per green ton
of biomass delivered.

(3) MONITORING OF GRANT RECIPIENT ACTIVI-
TIES.—As a condition of a grant under this
subsection, the grant recipient shall keep
such records as the Secretary concerned may
require to fully and correctly disclose the
use of the grant funds and all transactions
involved in the purchase of biomass. Upon
notice by a representative of the Secretary
concerned, the grant recipient shall afford
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the representative reasonable access to the
facility that purchases or uses biomass and
an opportunity to examine the inventory and
records of the facility.

(d) IMPROVED BIOMASS USE GRANT PRO-
GRAM.—

(1) IN GENERAL.—The Secretary concerned
may make grants to persons to offset the
cost of projects to develop or research oppor-
tunities to improve the use of, or add value
to, biomass. In making such grants, the Sec-
retary concerned shall give preference to
persons in preferred communities.

(2) SELECTION.—The Secretary concerned
shall select a grant recipient under para-
graph (1) after giving consideration to the
anticipated public benefits of the project, in-
cluding the potential to develop thermal or
electric energy resources or affordable en-
ergy, opportunities for the creation or ex-
pansion of small businesses and micro-busi-
nesses, and the potential for new job cre-
ation.

(3) GRANT AMOUNT.—A grant under this
subsection may not exceed $500,000.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$50,000,000 for each of the fiscal years 2004
through 2014 to carry out this section.

(f) REPORT.—Not later than October 1, 2010,
the Secretary of Agriculture, in consultation
with the Secretary of the Interior, shall sub-
mit to the Committee on Energy and Nat-
ural Resources and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate and the Committee on Resources, the
Committee on Energy and Commerce, and
the Committee on Agriculture of the House
of Representatives a report describing the re-
sults of the grant programs authorized by
this section. The report shall include the fol-
lowing:

(1) An identification of the size, type, and
the use of biomass by persons that receive
grants under this section.

(2) The distance between the land from
which the biomass was removed and the fa-
cility that used the biomass.

(3) The economic impacts, particularly new
job creation, resulting from the grants to
and operation of the eligible operations.

SEC. 207. BIOBASED PRODUCTS.

Section 9002(c)(1) of the Farm Security and
Rural Investment Act of 2002 (7 U.S.C.
8102(c)(1)) is amended by inserting ‘‘or such
items that comply with the regulations
issued under section 103 of Public Law 100-
556 (42 U.S.C. 6914b-1)"" after “‘practicable’.

Subtitle B—Geothermal Energy
SEC. 211. SHORT TITLE.

This subtitle may be cited as the ‘““John
Rishel Geothermal Steam Act Amendments
of 2003”’.

SEC. 212. COMPETITIVE LEASE SALE REQUIRE-
MENTS.

Section 4 of the Geothermal Steam Act of
1970 (30 U.S.C. 1003) is amended to read as fol-
lows:

“SEC. 4. LEASING PROCEDURES.

““(a) NOMINATIONS.—The Secretary shall ac-
cept nominations of lands to be leased at any
time from qualified companies and individ-
uals under this Act.

““(b) COMPETITIVE LEASE SALE REQUIRED.—
The Secretary shall hold a competitive lease
sale at least once every 2 years for lands in
a State which has nominations pending
under subsection (a) if such lands are other-
wise available for leasing.

‘“(c) NONCOMPETITIVE LEASING.—The Sec-
retary shall make available for a period of 2
years for noncompetitive leasing any tract
for which a competitive lease sale is held,
but for which the Secretary does not receive
any bids in a competitive lease sale.

““(d) LEASES SoLD As A BLock.—If informa-
tion is available to the Secretary indicating
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a geothermal resource that could be pro-
duced as 1 unit can reasonably be expected to
underlie more than 1 parcel to be offered in
a competitive lease sale, the parcels for such
a resource may be offered for bidding as a
block in the competitive lease sale.

‘‘(e) PENDING LEASE APPLICATIONS ON APRIL
1, 2003.—It shall be a priority for the Sec-
retary of the Interior, and for the Secretary
of Agriculture with respect to National For-
est Systems lands, to ensure timely comple-
tion of administrative actions necessary to
process applications for geothermal leasing
pending on April 1, 2003. Such an application,
and any lease issued pursuant to such an ap-
plication—

““(1) except as provided in paragraph (2),
shall be subject to this section as in effect on
April 1, 2003; or

“(2) at the election of the applicant, shall
be subject to this section as in effect on the
effective date of this paragraph.”.

SEC. 213. DIRECT USE.

(a) FEES FOR DIRECT Use.—Section 5 of the
Geothermal Steam Act of 1970 (30 U.S.C. 1004)
is amended—

(1) in paragraph (c) by redesignating sub-
paragraphs (1) and (2) as subparagraphs (A)
and (B);

(2) by redesignating paragraphs (a) through
(d) in order as paragraphs (1) through (4);

(3) by inserting ‘“(a) IN GENERAL.—"’ after
“SEC. 5.””; and

(4) by adding at the end the following:

““(b) DIRECT Use.—Notwithstanding sub-
section (a)(1), with respect to the direct use
of geothermal resources for purposes other
than the commercial generation of elec-
tricity, the Secretary of the Interior shall
establish a schedule of fees and collect fees
pursuant to such a schedule in lieu of royal-
ties based upon the total amount of the geo-
thermal resources used. The schedule of fees
shall ensure that there is a fair return to the
public for the use of a geothermal resource
based upon comparable fees charged for di-
rect use of geothermal resources by States or
private persons. For direct use by a State or
local government for public purposes there
shall be no royalty and the fee charged shall
be nominal. Leases in existence on the date
of enactment of the Energy Policy Act of
2003 shall be modified in order to reflect the
provisions of this subsection.”.

(b) LEASING FOR DIRECT Use.—Section 4 of
the Geothermal Steam Act of 1970 (30 U.S.C.
1003) is further amended by adding at the end
the following:

“(f) LEASING FOR DIRECT USE OF GEO-
THERMAL RESOURCES.—Lands leased under
this Act exclusively for direct use of geo-
thermal resources shall be leased to any
qualified applicant who first applies for such
a lease under regulations issued by the Sec-
retary, if—

““(1) the Secretary publishes a notice of the
lands proposed for leasing 60 days before the
date of the issuance of the lease; and

““(2) the Secretary does not receive in the
60-day period beginning on the date of such
publication any nomination to include the
lands concerned in the next competitive
lease sale.

““(9) AREA SUBJECT TO LEASE FOR DIRECT
Use.—A geothermal lease for the direct use
of geothermal resources shall embrace not
more than the amount of acreage determined
by the Secretary to be reasonably necessary
for such proposed utilization.”.

(c) EXISTING LEASES WITH A DIRECT USE
FACILITY.—

(1) APPLICATION TO CONVERT.—AnNy lessee
under a lease under the Geothermal Steam
Act of 1970 that was issued before the date of
the enactment of this Act may apply to the
Secretary of the Interior, by not later than
18 months after the date of the enactment of
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this Act, to convert such lease to a lease for
direct utilization of geothermal resources in
accordance with the amendments made by
this section.

(2) CONVERSION.—The Secretary shall ap-
prove such an application and convert such a
lease to a lease in accordance with the
amendments by not later than 180 days after
receipt of such application, unless the Sec-
retary determines that the applicant is not a
qualified applicant with respect to the lease.

(3) APPLICATION OF NEW LEASE TERMS.—The
amendment made by subsection (a)(4) shall
apply with respect to payments under a lease
converted under this subsection that are due
and owing to the United States on or after
July 16, 2003.

SEC. 214. ROYALTIES AND NEAR-TERM PRODUC-
TION INCENTIVES.

(a) RoYALTY.—Section 5 of the Geothermal
Steam Act of 1970 (30 U.S.C. 1004) is further
amended—

(1) in subsection (a) by striking paragraph
(1) and inserting the following:

‘(1) a royalty on electricity produced using
geothermal steam and associated geothermal
resources, other than direct use of geo-
thermal resources, that shall be—

“(A) not less than 1 percent and not more
than 2.5 percent of the gross proceeds from
the sale of electricity produced from such re-
sources during the first 10 years of produc-
tion under the lease; and

“(B) not less than 2 and not more than 5
percent of the gross proceeds from the sale of
electricity produced from such resources
during each year after such 10-year period;’’;
and

(2) by adding at the end the following:

““(c) FINAL REGULATION ESTABLISHING ROY-
ALTY RATES.—In issuing any final regulation
establishing royalty rates under this section,
the Secretary shall seek—

““(1) to provide lessees a simplified admin-
istrative system;

““(2) to encourage new development; and

““(3) to achieve the same long-term level of
royalty revenues to States and counties as
the regulation in effect on the date of enact-
ment of this subsection.

“(d) CREDITS FOR IN-KIND PAYMENTS OF
ELECTRICITY.—The Secretary may provide to
a lessee a credit against royalties owed
under this Act, in an amount equal to the
value of electricity provided under contract
to a State or county government that is en-
titled to a portion of such royalties under
section 20 of this Act, section 35 of the Min-
eral Leasing Act (30 U.S.C. 191), or section 6
of the Mineral Leasing Act for Acquired
Lands (30 U.S.C. 355), if—

““(1) the Secretary has approved in advance
the contract between the lessee and the
State or county government for such in-kind
payments;

“(2) the contract establishes a specific
methodology to determine the value of such
credits; and

““(3) the maximum credit will be equal to
the royalty value owed to the State or coun-
ty that is a party to the contract and the
electricity received will serve as the royalty
payment from the Federal Government to
that entity.”.

(b) DISPOSAL OF MONEYS FROM SALES, Bo-
NUSES, ROYALTIES, AND RENTALS.—Section 20
of the Geothermal Steam Act of 1970 (30
U.S.C. 1019) is amended to read as follows:
“SEC. 20. DISPOSAL OF MONEYS FROM SALES, BO-

NUSES, RENTALS, AND ROYALTIES.

“(a) IN GENERAL.—Except with respect to
lands in the State of Alaska, all monies re-
ceived by the United States from sales, bo-
nuses, rentals, and royalties under this Act
shall be paid into the Treasury of the United
States. Of amounts deposited under this sub-
section, subject to the provisions of section
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35 of the Mineral Leasing Act (30 U.S.C.
191(b)) and section 5(a)(2) of this Act—

‘(1) 50 percent shall be paid to the State
within the boundaries of which the leased
lands or geothermal resources are or were lo-
cated; and

*“(2) 25 percent shall be paid to the County
within the boundaries of which the leased
lands or geothermal resources are or were lo-
cated.

““(b) USE oF PAYMENTS.—Amounts paid to a
State or county under subsection (a) shall be
used consistent with the terms of section 35
of the Mineral Leasing Act (30 U.S.C. 191).”.

(c) NEAR-TERM PRODUCTION INCENTIVE FOR
EXISTING LEASES.—

(1) IN GENERAL.—Notwithstanding section
5(a) of the Geothermal Steam Act of 1970, the
royalty required to be paid shall be 50 per-
cent of the amount of the royalty otherwise
required, on any lease issued before the date
of enactment of this Act that does not con-
vert to new royalty terms under subsection
(e)—

(A) with respect to commercial production
of energy from a facility that begins such
production in the 6-year period beginning on
the date of the enactment of this Act; or

(B) on qualified expansion geothermal en-
ergy.

(2) 4-YEAR APPLICATION.—Paragraph (1) ap-
plies only to new commercial production of
energy from a facility in the first 4 years of
such production.

(3) EFFECTIVE DATE.—This subsection takes
effect on October 1, 2004.

(d) DEFINITION OF QUALIFIED EXPANSION
GEOTHERMAL ENERGY.—In this section, the
term ‘“‘qualified expansion geothermal en-
ergy” means geothermal energy produced
from a generation facility for which—

(1) the production is increased by more
than 10 percent as a result of expansion of
the facility carried out in the 6-year period
beginning on the date of the enactment of
this Act; and

(2) such production increase is greater than
10 percent of the average production by the
facility during the 5-year period preceding
the expansion of the facility.

(e) ROYALTY UNDER EXISTING LEASES.—

(1) IN GENERAL.—ANYy lessee under a lease
issued under the Geothermal Steam Act of
1970 before the date of the enactment of this
Act may modify the terms of the lease relat-
ing to payment of royalties to comply with
the amendment made by subsection (a), by
applying to the Secretary of the Interior by
not later than 18 months after the date of
the enactment of this Act.

(2) APPLICATION OF MODIFICATION.—Such
modification shall apply to any use of geo-
thermal steam and any associated geo-
thermal resources to which the amendment
applies that occurs after the date of that ap-
plication.

(3) CONSULTATION.—The Secretary—

(A) shall consult with the State and local
governments affected by any proposed
changes in lease royalty terms under this
subsection; and

(B) may establish a gross proceeds percent-
age within the range specified in the amend-
ment made by subsection (a)(1) and with the
concurrence of the lessee and the State.

SEC. 215. GEOTHERMAL LEASING AND PERMIT-
TING ON FEDERAL LANDS.

(@) IN GENERAL.—Not later than 180 days
after the date of the enactment of this sec-
tion, the Secretary of the Interior and the
Secretary of Agriculture shall enter into and
submit to Congress a memorandum of under-
standing in accordance with this section re-
garding leasing and permitting for geo-
thermal development of public lands and Na-
tional Forest System lands under their re-
spective jurisdictions.

(b) LEASE AND PERMIT APPLICATIONS.—The
memorandum of understanding shall—
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(1) identify areas with geothermal poten-
tial on lands included in the National Forest
System and, when necessary, require review
of management plans to consider leasing
under the Geothermal Steam Act of 1970 (30
U.S.C. 1001 et seq.) as a land use; and

(2) establish an administrative procedure
for processing geothermal lease applications,
including lines of authority, steps in applica-
tion processing, and time limits for applica-
tion procession.

(c) DATA RETRIEVAL SYSTEM.—The memo-
randum of understanding shall establish a
joint data retrieval system that is capable of
tracking lease and permit applications and
providing to the applicant information as to
their status within the Departments of the
Interior and Agriculture, including an esti-
mate of the time required for administrative
action.

SEC. 216. REVIEW AND REPORT TO CONGRESS.

The Secretary of the Interior shall prompt-
ly review and report to Congress not later
than 3 years after the date of the enactment
of this Act regarding the status of all with-
drawals from leasing under the Geothermal
Steam Act of 1970 (30 U.S.C. 1001 et seq.) of
Federal lands, specifying for each such area
whether the basis for such withdrawal still
applies.

SEC. 217. REIMBURSEMENT FOR COSTS OF NEPA
ANALYSES, DOCUMENTATION, AND
STUDIES.

(@) IN GENERAL.—The Geothermal Steam
Act of 1970 (30 U.S.C. 1001 et seq.) is amended
by adding at the end the following:

“SEC. 30. REIMBURSEMENT FOR COSTS OF CER-
TAIN ANALYSES, DOCUMENTATION,
AND STUDIES.

““(a) IN GENERAL.—The Secretary of the In-
terior may reimburse a person that is a les-
see, operator, operating rights owner, or ap-
plicant for any lease under this Act for rea-
sonable amounts paid by the person for prep-
aration for the Secretary by a contractor or
other person selected by the Secretary of
any project-level analysis, documentation,
or related study required pursuant to the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) with respect to the lease.

““(b) CONDITIONS.—The Secretary may pro-
vide reimbursement under subsection (a)
only if—

‘(1) adequate funding to enable the Sec-
retary to timely prepare the analysis, docu-
mentation, or related study is not appro-
priated;

““(2) the person paid the costs voluntarily;

““(3) the person maintains records of its
costs in accordance with regulations issued
by the Secretary;

““(4) the reimbursement is in the form of a
reduction in the Federal share of the royalty
required to be paid for the lease for which
the analysis, documentation, or related
study is conducted, and is agreed to by the
Secretary and the person reimbursed prior to
commencing the analysis, documentation, or
related study; and

““(5) the agreement required under para-
graph (4) contains provisions—

““(A) reducing royalties owed on lease pro-
duction based on market prices;

““(B) stipulating an automatic termination
of the royalty reduction upon recovery of
documented costs; and

““(C) providing a process by which the les-
see may seek reimbursement for cir-
cumstances in which production from the
specified lease is not possible.”.

(b) APPLICATION.—The amendment made by
this section shall apply with respect to an
analysis, documentation, or a related study
conducted on or after October 1, 2004, for any
lease entered into before, on, or after the
date of enactment of this Act.

(c) DEADLINE FOR REGULATIONS.—The Sec-
retary shall issue regulations implementing
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the amendment made by this section by not

later than 1 year after the date of enactment

of this Act.

SEC. 218. ASSESSMENT OF GEOTHERMAL ENERGY
POTENTIAL.

The Secretary of Interior, acting through
the Director of the United States Geological
Survey and in cooperation with the States,
shall update the 1978 Assessment of Geo-
thermal Resources, and submit that updated
assessment to Congress—

(1) not later than 3 years after the date of
enactment of this Act; and

(2) thereafter as the availability of data
and developments in technology warrant.
SEC. 219. COOPERATIVE OR UNIT PLANS.

Section 18 of the Geothermal Steam Act of
1970 (30 U.S.C. 1017) is amended to read as fol-
lows:

“SEC. 18. UNIT AND COMMUNITIZATION AGREE-
MENTS.

‘‘(a) ADOPTION OF UNITS BY LESSEES.—

““(1) IN GENERAL.—For the purpose of more
properly conserving the natural resources of
any geothermal reservoir, field, or like area,
or any part thereof (whether or not any part
of the geothermal field, or like area, is then
subject to any Unit Agreement (cooperative
plan of development or operation)), lessees
thereof and their representatives may unite
with each other, or jointly or separately
with others, in collectively adopting and op-
erating under a Unit Agreement for such
field, or like area, or any part thereof includ-
ing direct use resources, if determined and
certified by the Secretary to be necessary or
advisable in the public interest. A majority
interest of owners of any single lease shall
have the authority to commit that lease to
a Unit Agreement. The Secretary of the Inte-
rior may also initiate the formation of a
Unit Agreement if in the public interest.

““(2) MODIFICATION OF LEASE REQUIREMENTS
BY SECRETARY.—The Secretary may, in the
discretion of the Secretary, and with the
consent of the holders of leases involved, es-
tablish, alter, change, or revoke rates of op-
erations (including drilling, operations, pro-
duction, and other requirements) of such
leases and make conditions with reference to
such leases, with the consent of the lessees,
in connection with the creation and oper-
ation of any such Unit Agreement as the
Secretary may deem necessary or proper to
secure the proper protection of the public in-
terest. Leases with unlike lease terms or
royalty rates do not need to be modified to
be in the same unit.

“‘(b) REQUIREMENT OF PLANS UNDER NEW
LEASES.—The Secretary—

“(1) may provide that geothermal leases
issued under this Act shall contain a provi-
sion requiring the lessee to operate under
such a reasonable Unit Agreement; and

“(2) may prescribe such an Agreement
under which such lessee shall operate, which
shall adequately protect the rights of all par-
ties in interest, including the United States.

“(c) MODIFICATION OF RATE OF
PROSPECTING, DEVELOPMENT, AND PRODUC-
TION.—The Secretary may require that any
Agreement authorized by this section that
applies to lands owned by the United States
contain a provision under which authority is
vested in the Secretary, or any person, com-
mittee, or State or Federal officer or agency
as may be designated in the Agreement to
alter or modify from time to time the rate of
prospecting and development and the quan-
tity and rate of production under such an
Agreement.

““(d) EXCLUSION FROM DETERMINATION OF
HOLDING OR CONTROL.—AnNy lands that are
subject to any Agreement approved or pre-
scribed by the Secretary under this section
shall not be considered in determining hold-
ings or control under any provision of this
Act.
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‘“(e) POOLING OF CERTAIN LANDs.—If sepa-
rate tracts of lands cannot be independently
developed and operated to use geothermal
steam and associated geothermal resources
pursuant to any section of this Act—

‘(1) such lands, or a portion thereof, may
be pooled with other lands, whether or not
owned by the United States, for purposes of
development and operation under a
Communitization Agreement providing for
an apportionment of production or royalties
among the separate tracts of land com-
prising the production unit, if such pooling
is determined by the Secretary to be in the
public interest; and

‘“(2) operation or production pursuant to
such an Agreement shall be treated as oper-
ation or production with respect to each
tract of land that is subject to the agree-
ment.

“(f) UNIT AGREEMENT REVIEW.—NO more
than 5 years after approval of any coopera-
tive or Unit Agreement and at least every 5
years thereafter, the Secretary shall review
each such Agreement and, after notice and
opportunity for comment, eliminate from in-
clusion in such Agreement any lands that
the Secretary determines are not reasonably
necessary for Unit operations under the
Agreement. Such elimination shall be based
on scientific evidence, and shall occur only if
it is determined by the Secretary to be for
the purpose of conserving and properly man-
aging the geothermal resource. Any land so
eliminated shall be eligible for an extension
under subsection (g) of section 6 if it meets
the requirements for such an extension.

‘““(g) DRILLING OR DEVELOPMENT CON-
TRACTS.— The Secretary may, on such condi-
tions as the Secretary may prescribe, ap-
prove drilling or development contracts
made by 1 or more lessees of geothermal
leases, with 1 or more persons, associations,
or corporations if, in the discretion of the
Secretary, the conservation of natural re-
sources or the public convenience or neces-
sity may require or the interests of the
United States may be best served thereby.
All leases operated under such approved
drilling or development contracts, and inter-
ests thereunder, shall be excepted in deter-
mining holdings or control under section 7.

‘“(h) COORDINATION WITH STATE GOVERN-
MENTS.—The Secretary shall coordinate
unitization and pooling activities with the
appropriate State agencies and shall ensure
that State leases included in any unitization
or pooling arrangement are treated equally
with Federal leases.”.

SEC. 220. ROYALTY ON BYPRODUCTS.

Section 5 of the Geothermal Steam Act of
1970 (30 U.S.C. 1004) is further amended in
subsection (a) by striking paragraph (2) and
inserting the following:

“(2) a royalty on any byproduct that is a
mineral named in the first section of the
Mineral Leasing Act (30 U.S.C. 181), and that
is derived from production under the lease,
at the rate of the royalty that applies under
that Act to production of such mineral under
a lease under that Act;”.

SEC. 221. REPEAL OF AUTHORITIES OF SEC-
RETARY TO READJUST TERMS, CON-
DITIONS, RENTALS, AND ROYALTIES.

Section 8 of the Geothermal Steam Act of
1970 (30 U.S.C. 1007) is amended by repealing
subsection (b), and by redesignating sub-
section (c) as subsection (b).

SEC. 222. CREDITING OF RENTAL TOWARD ROY-
ALTY.

Section 5 of the Geothermal Steam Act of
1970 (30 U.S.C. 1004) is further amended—

(1) in subsection (a)(2) by inserting ‘“‘and”
after the semicolon at the end;

(2) in subsection (a)(3) by striking “*;
and inserting a period;

(3) by striking paragraph (4) of subsection
(a); and

and”’
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(4) by adding at the end the following:

““(e) CREDITING OF RENTAL TOWARD ROY-
ALTY.—Any annual rental under this section
that is paid with respect to a lease before the
first day of the year for which the annual
rental is owed shall be credited to the
amount of royalty that is required to be paid
under the lease for that year.””.

SEC. 223. LEASE DURATION AND WORK COMMIT-
MENT REQUIREMENTS.

Section 6 of the Geothermal Steam Act of
1970 (30 U.S.C. 1005) is amended—

(1) by striking so much as precedes sub-
section (c), and striking subsections (e), (9),
(M), (i), and (3);

(2) by redesignating subsections (c), (d),
and (f) in order as subsections (g), (h), and
(i); and

(3) by inserting before subsection (g), as so
redesignated, the following:

“SEC. 6. LEASE TERM AND WORK COMMITMENT
REQUIREMENTS.

“(a) IN GENERAL.—

“(1) PRIMARY TERM.—A geothermal lease
shall be for a primary term of 10 years.

“(2) INITIAL EXTENSION.—The Secretary
shall extend the primary term of a geo-
thermal lease for 5 years if, for each year
after the fifth year of the lease—

“(A) the Secretary determined under sub-
section (c) that the lessee satisfied the work
commitment requirements that applied to
the lease for that year; or

“(B) the lessee paid in accordance with
subsection (d) the value of any work that
was not completed in accordance with those
requirements.

““(83) ADDITIONAL EXTENSION.—The Sec-
retary shall extend the primary term of a
geothermal lease (after an initial extension
under paragraph (2)) for an additional 5 years
if, for each year of the initial extension
under paragraph (2), the Secretary deter-
mined under subsection (c) that the lessee
satisfied the work commitment require-
ments that applied to the lease for that year.

“(b) REQUIREMENT TO SATISFY ANNUAL
WORK COMMITMENT REQUIREMENT.—

“(1) IN GENERAL.—The lessee for a geo-
thermal lease shall, for each year after the
fifth year of the lease, satisfy work commit-
ment requirements prescribed by the Sec-
retary that apply to the lease for that year.

““(2) PRESCRIPTION OF WORK COMMITMENT RE-
QUIREMENTS.—The Secretary shall issue reg-
ulations prescribing minimum equivalent
dollar value work commitment requirements
for geothermal leases, that—

“(A) require that a lessee, in each year
after the fifth year of the primary term of a
geothermal lease, diligently work to achieve
commercial production or utilization of
steam under the lease;

‘“(B) require that in each year to which
work commitment requirements under the
regulations apply, the lessee shall signifi-
cantly reduce the amount of work that re-
mains to be done to achieve such production
or utilization;

““(C) describe specific work that must be
completed by a lessee by the end of each year
to which the work commitment require-
ments apply and factors, such as force
majeure events, that suspend or modify the
work commitment obligation;

‘(D) carry forward and apply to work com-
mitment requirements for a year, work com-
pleted in any year in the preceding 3-year pe-
riod that was in excess of the work required
to be performed in that preceding year;

“(E) establish transition rules for leases
issued before the date of the enactment of
this subsection, including terms under which
a lease that is near the end of its term on the
date of enactment of this subsection may be
extended for up to 2 years—

“(i) to allow achievement of production
under the lease; or
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“(ii) to allow the lease to be included in a
producing unit; and

““(F) establish an annual payment that, at
the option of the lessee, may be exercised in
lieu of meeting any work requirement for a
limited number of years that the Secretary
determines will not impair achieving dili-
gent development of the geothermal re-
source.

““(3) TERMINATION OF APPLICATION OF RE-
QUIREMENTS.—Work commitment require-
ments prescribed under this subsection shall
not apply to a geothermal lease after the
date on which geothermal steam is produced
or utilized under the lease in commercial
quantities.

‘‘(c) DETERMINATION OF WHETHER REQUIRE-
MENTS SATISFIED.—The Secretary shall, by
not later than 90 days after the end of each
year for which work commitment require-
ments under subsection (b) apply to a geo-
thermal lease—

““(1) determine whether the lessee has sat-
isfied the requirements that apply for that
year;

“(2) notify the lessee of that determina-
tion; and

“(3) in the case of a notification that the
lessee did not satisfy work commitment re-
quirements for the year, include in the noti-
fication—

““(A) a description of the specific work that
was not completed by the lessee in accord-
ance with the requirements; and

““(B) the amount of the dollar value of such
work that was not completed, reduced by the
amount of expenditures made for work com-
pleted in a prior year that is carried forward
pursuant to subsection (b)(2)(D).

““(d) PAYMENT OF VALUE OF UNCOMPLETED
WORK.—

““(1) IN GENERAL.—If the Secretary notifies
a lessee that the lessee failed to satisfy work
commitment requirements under subsection
(b), the lessee shall pay to the Secretary, by
not later than the end of the 60-day period
beginning on the date of the notification, the
dollar value of work that was not completed
by the lessee, in the amount stated in the
notification (as reduced under subsection
©)(3)(B))-

“(2) FAILURE TO PAY VALUE OF
UNCOMPLETED WORK.—If a lessee fails to pay
such amount to the Secretary before the end
of that period, the lease shall terminate
upon the expiration of the period.

““(e) CONTINUATION AFTER COMMERCIAL PRO-
DUCTION OR UTILIZATION.—If geothermal
steam is produced or utilized in commercial
quantities within the primary term of the
lease under subsection (a) (including any ex-
tension of the lease under subsection (a)),
such lease shall continue until the date on
which geothermal steam is no longer pro-
duced or utilized in commercial quantities.

““(f) CONVERSION OF GEOTHERMAL LEASE TO
MINERAL LEASE.—The lessee under a lease
that has produced geothermal steam for elec-
trical generation, has been determined by
the Secretary to be incapable of any further
commercial production or utilization of geo-
thermal steam, and that is producing any
valuable byproduct in payable quantities
may, within 6 months after such determina-
tion—

“(1) convert the lease to a mineral lease
under the Mineral Leasing Act (30 U.S.C. 181
et seq.) or under the Mineral Leasing Act for
Acquired Lands (30 U.S.C. 351 et seq.), if the
lands that are subject to the lease can be
leased under that Act for the production of
such byproduct; or

“(2) convert the lease to a mining claim
under the general mining laws, if the byprod-
uct is a locatable mineral.”.
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SEC. 224. ADVANCED ROYALTIES REQUIRED FOR
SUSPENSION OF PRODUCTION.

Section 5 of the Geothermal Steam Act of
1970 (30 U.S.C. 1004) is further amended by
adding at the end the following:

“(f) ADVANCED ROYALTIES REQUIRED FOR
SUSPENSION OF PRODUCTION.—

‘“(1) CONTINUATION OF LEASE FOLLOWING
CESSATION OF PRODUCTION.—If, at any time
after commercial production under a lease is
achieved, production ceases for any cause
the lease shall remain in full force and ef-
fect—

““(A) during the 1-year period beginning on
the date production ceases; and

‘“(B) after such period if, and so long as,
the lessee commences and continues dili-
gently and in good faith until such produc-
tion is resumed the steps, operations, or pro-
cedures necessary to cause a resumption of
such production.

““(2) If production of heat or energy under
a geothermal lease is suspended after the
date of any such production for which roy-
alty is required under subsection (a) and the
terms of paragraph (1) are not met, the Sec-
retary shall require the lessee, until the end
of such suspension, to pay royalty in ad-
vance at the monthly pro-rata rate of the av-
erage annual rate at which such royalty was
paid each year in the 5-year-period preceding
the date of suspension.

““(3) Paragraph (2) shall not apply if the
suspension is required or otherwise caused
by the Secretary, the Secretary of a military
department, a State or local government, or
a force majeure.”’.

SEC. 225. ANNUAL RENTAL.

(a) ANNUAL RENTAL RATE.—Section 5 of the
Geothermal Steam Act of 1970 (30 U.S.C. 1004)
is further amended in subsection (a) in para-
graph (3) by striking “‘$1 per acre or fraction
thereof for each year of the lease’” and all
that follows through the end of the para-
graph and inserting ‘““$1 per acre or fraction
thereof for each year of the lease through
the tenth year in the case of a lease awarded
in a noncompetitive lease sale; or $2 per acre
or fraction thereof for the first year, $3 per
acre or fraction thereof for each of the sec-
ond through tenth years, in the case of a
lease awarded in a competitive lease sale;
and $5 per acre or fraction thereof for each
year after the 10th year thereof for all
leases.”.

(b) TERMINATION OF LEASE FOR FAILURE TO
PAY RENTAL.—Section 5 of the Geothermal
Steam Act of 1970 (30 U.S.C. 1004) is further
amended by adding at the end the following:

‘“(g) TERMINATION OF LEASE FOR FAILURE
To PAY RENTAL.—

““(1) IN GENERAL.—The Secretary shall ter-
minate any lease with respect to which rent-
al is not paid in accordance with this Act
and the terms of the lease under which the
rental is required, upon the expiration of the
45-day period beginning on the date of the
failure to pay such rental.

““(2) NOTIFICATION.—The Secretary shall
promptly notify a lessee that has not paid
rental required under the lease that the lease
will be terminated at the end of the period
referred to in paragraph (1).

““(3) REINSTATEMENT.—A lease that would
otherwise terminate under paragraph (1)
shall not terminate under that paragraph if
the lessee pays to the Secretary, before the
end of the period referred to in paragraph (1),
the amount of rental due plus a late fee
equal to 10 percent of such amount.”.

SEC. 226. LEASING AND PERMITTING ON FED-
ERAL LANDS WITHDRAWN FOR MILI-
TARY PURPOSES.

Not later than 2 years after the date of en-
actment of this Act, the Secretary of the In-
terior and the Secretary of Defense, in con-
sultation with each military service and
with interested States, counties, representa-
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tives of the geothermal industry, and other
persons, shall submit to Congress a joint re-
port concerning leasing and permitting ac-
tivities for geothermal energy on Federal
lands withdrawn for military purposes. Such
report shall include the following:

(1) A description of the Military Geo-
thermal Program, including any differences
between it and the non-Military Geothermal
Program, including required security proce-
dures, and operational considerations, and
discussions as to the differences, and why
they are important. Further, the report shall
describe revenues or energy provided to the
Department of Defense and its facilities, roy-
alty structures, where applicable, and any
revenue sharing with States and counties or
other benefits between—

(A) the implementation of the Geothermal
Steam Act of 1970 (30 U.S.C 1001 et seq.) and
other applicable Federal law by the Sec-
retary of the Interior; and

(B) the administration of geothermal leas-
ing under section 2689 of title 10, United
States Code, by the Secretary of Defense.

(2) If appropriate, a description of the cur-
rent methods and procedures used to ensure
interagency coordination, where needed, in
developing renewable energy sources on Fed-
eral lands withdrawn for military purposes,
and an identification of any new procedures
that might be required in the future for the
improvement of interagency coordination to
ensure efficient processing and administra-
tion of leases or contracts for geothermal en-
ergy on Federal lands withdrawn for mili-
tary purposes, consistent with the defense
purposes of such withdrawals.

(3) Recommendations for any legislative or
administrative actions that might better
achieve increased geothermal production, in-
cluding a common royalty structure, leasing
procedures, or other changes that increase
production, offset military operation costs,
or enhance the Federal agencies’ ability to
develop geothermal resources.

Except as provided in this section, nothing
in this subtitle shall affect the legal status
of the Department of the Interior and the
Department of the Defense with respect to
each other regarding geothermal leasing and
development until such status is changed by
law.

SEC. 227. TECHNICAL AMENDMENTS.

The Geothermal Steam Act of 1970 (30
U.S.C. 1001 et seq.) is further amended as fol-
lows:

(1) By striking ‘‘geothermal steam and as-
sociated geothermal resources’ each place it
appears and inserting ‘‘geothermal re-
sources”’.

(2) Section 2(e) (30 U.S.C. 1001(e)) is amend-
ed to read as follows:

“‘(e) ‘direct use’ means utilization of geo-
thermal resources for commercial, residen-
tial, agricultural, public facilities, or other
energy needs other than the commercial pro-
duction of electricity; and”.

(3) Section 21 (30 U.S.C. 1020) is amended by
striking ‘““(a@) Within one hundred” and all
that follows through “‘(b) Geothermal’ and
inserting ‘“‘Geothermal’.

(4) The first section (30 U.S.C. 1001 note) is
amended by striking ““That this’’ and insert-
ing the following:

“SECTION 1. SHORT TITLE.

“This™.

(5) Section 2 (30 U.S.C. 1001) is amended by
striking ““SEC. 2. As” and inserting the fol-
lowing:

“SEC. 2. DEFINITIONS.

“As’.

(6) Section 3 (30 U.S.C. 1002) is amended by
striking ““SEC. 3. Subject” and inserting the
following:

“SEC. 3. LANDS SUBJECT TO GEOTHERMAL LEAS-
ING.
““Subject’.
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(7) Section 5 (30 U.S.C. 1004) is further
amended by striking ‘““SEc. 5.”’, and by insert-
ing immediately before and above subsection
(a) the following:

“SEC. 5. RENTS AND ROYALTIES.”.

(8) Section 7 (30 U.S.C. 1006) is amended by
striking ““SEc. 7. A geothermal’ and insert-
ing the following:

“SEC. 7. ACREAGE OF GEOTHERMAL LEASE.

“A geothermal’’.

(9) Section 8 (30 U.S.C. 1007) is amended by
striking ““SEc. 8. (a) The” and inserting the
following:

“SEC. 8. READJUSTMENT OF LEASE TERMS AND
CONDITIONS.

“(a) The”.

(10) Section 9 (30 U.S.C. 1008) is amended by
striking ““Sec. 9. If” and inserting the fol-
lowing:

“SEC. 9. BYPRODUCTS.

e,

(11) Section 10 (30 U.S.C. 1009) is amended
by striking ‘‘SEc. 10. The” and inserting the

following:
“SEC. 10. RELINQUISHMENT OF GEOTHERMAL
RIGHTS.
“The”.

(12) Section 11 (30 U.S.C. 1010) is amended
by striking ““SEC. 11. The’ and inserting the

following:
“SEC. 11. SUSPENSION OF OPERATIONS AND PRO-
DUCTION.
“The”.

(13) Section 12 (30 U.S.C. 1011) is amended
by striking “SEC. 12. Leases’ and inserting
the following:

“SEC. 12. TERMINATION OF LEASES.

“Leases’.

(14) Section 13 (30 U.S.C. 1012) is amended
by striking ‘‘SEC. 13. The’ and inserting the
following:

“SEC. 13. WAIVER, SUSPENSION, OR REDUCTION
OF RENTAL OR ROYALTY.

“The”.

(15) Section 14 (30 U.S.C. 1013) is amended
by striking ““SEC. 14. Subject’” and inserting
the following:

“SEC. 14. SURFACE LAND USE.

““Subject’.

(16) Section 15 (30 U.S.C. 1014) is amended
by striking ““SEc. 15. (a) Geothermal’’ and in-
serting the following:

“SEC. 15. LANDS SUBJECT TO GEOTHERMAL
LEASING.

“‘(a) Geothermal’’.

(17) Section 16 (30 U.S.C. 1015) is amended
by striking “SEC. 16. Leases’ and inserting
the following:

“SEC. 16. REQUIREMENT FOR LESSEES.

“Leases’.

(18) Section 17 (30 U.S.C. 1016) is amended
by striking ““SEC. 17. Administration” and
inserting the following:

“SEC. 17. ADMINISTRATION.

“Administration’.

(19) Section 19 (30 U.S.C. 1018) is amended
by striking ‘“SEcC. 19. Upon’’ and inserting the
following:

“SEC. 19. DATA FROM FEDERAL AGENCIES.

“Upon’.

(20) Section 21 (30 U.S.C. 1020) is further
amended by striking “SEc. 21.””, and by in-
serting immediately before and above the re-
mainder of that section the following:

“SEC. 21. PUBLICATION IN FEDERAL REGISTER;
RESERVATION OF MINERAL
RIGHTS.”.

(21) Section 22 (30 U.S.C. 1021) is amended
by striking ““SEC. 22. Nothing’ and inserting
the following:

“SEC. 22. FEDERAL EXEMPTION FROM STATE
WATER LAWS.

“Nothing”.

(22) Section 23 (30 U.S.C. 1022) is amended
by striking ‘“‘SEc. 23. (a) All”” and inserting
the following:
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“SEC. 23. PREVENTION OF WASTE; EXCLUSIVITY.

“(a) All”.

(23) Section 24 (30 U.S.C. 1023) is amended
by striking ““SEC. 24. The’ and inserting the
following:

“SEC. 24. RULES AND REGULATIONS.

“The”.

(24) Section 25 (30 U.S.C. 1024) is amended
by striking “SEC. 25. As”’ and inserting the
following:

“SEC. 25. INCLUSION OF GEOTHERMAL LEASING
UNDER CERTAIN OTHER LAWS.

“AST.

(25) Section 26 is amended by striking
““SEC. 26. The’ and inserting the following:
“SEC. 26. AMENDMENT.

“The”.

(26) Section 27 (30 U.S.C. 1025) is amended
by striking “SEcC. 27. The” and inserting the
following:

“SEC. 27. FEDERAL RESERVATION OF CERTAIN
MINERAL RIGHTS.

“The”.

(27) Section 28 (30 U.S.C. 1026) is amended
by striking ““SEc. 28. (a)(1) The” and insert-
ing the following:

“SEC. 28. SIGNIFICANT THERMAL FEATURES.

“(a)(1) The™.

(28) Section 29 (30 U.S.C. 1027) is amended
by striking “SEC. 29. The” and inserting the

following:
“SEC. 29. LAND SUBJECT TO PROHIBITION ON
LEASING.
“The”.

Subtitle C—Hydroelectric
PART I—ALTERNATIVE CONDITIONS
SEC. 231. ALTERNATIVE CONDITIONS AND
FISHWAYS.

(a) FEDERAL RESERVATIONS.—Section 4(e)
of the Federal Power Act (16 U.S.C. 797(e)) is
amended by inserting after ‘‘adequate pro-
tection and utilization of such reservation.”
at the end of the first proviso the following:
“The license applicant shall be entitled to a
determination on the record, after oppor-
tunity for an expedited agency trial-type
hearing of any disputed issues of material
fact, with respect to such conditions. Such
hearing may be conducted in accordance
with procedures established by agency regu-
lation in consultation with the Federal En-
ergy Regulatory Commission.”.

(b) FisHwAYs.—Section 18 of the Federal
Power Act (16 U.S.C. 811) is amended by in-
serting after ‘“and such fishways as may be
prescribed by the Secretary of Commerce.”
the following: “The license applicant shall
be entitled to a determination on the record,
after opportunity for an expedited agency
trial-type hearing of any disputed issues of
material fact, with respect to such fishways.
Such hearing may be conducted in accord-
ance with procedures established by agency
regulation in consultation with the Federal
Energy Regulatory Commission.”.

(c) ALTERNATIVE CONDITIONS AND PRESCRIP-
TIONS.—Part | of the Federal Power Act (16
U.S.C. 791a et seq.) is amended by adding the
following new section at the end thereof:
“SEC. 33. ALTERNATIVE CONDITIONS AND PRE-

SCRIPTIONS.

‘“(2) ALTERNATIVE CONDITIONS.—(1) When-
ever any person applies for a license for any
project works within any reservation of the
United States, and the Secretary of the de-
partment under whose supervision such res-
ervation falls (referred to in this subsection
as ‘the Secretary’) deems a condition to such
license to be necessary under the first pro-
viso of section 4(e), the license applicant
may propose an alternative condition.

““(2) Notwithstanding the first proviso of
section 4(e), the Secretary shall accept the
proposed alternative condition referred to in
paragraph (1), and the Commission shall in-
clude in the license such alternative condi-
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tion, if the Secretary determines, based on
substantial evidence provided by the license
applicant or otherwise available to the Sec-
retary, that such alternative condition—

“(A) provides for the adequate protection
and utilization of the reservation; and

“(B) will either—

““(i) cost less to implement; or

“(ii) result in improved operation of the
project works for electricity production—

as compared to the condition initially
deemed necessary by the Secretary.

““(3) The Secretary shall submit into the
public record of the Commission proceeding
with any condition under section 4(e) or al-
ternative condition it accepts under this sec-
tion, a written statement explaining the
basis for such condition, and reason for not
accepting any alternative condition under
this section. The written statement must
demonstrate that the Secretary gave equal
consideration to the effects of the condition
adopted and alternatives not accepted on en-
ergy supply, distribution, cost, and use; flood
control; navigation; water supply; and air
quality (in addition to the preservation of
other aspects of environmental quality);
based on such information as may be avail-
able to the Secretary, including information
voluntarily provided in a timely manner by
the applicant and others. The Secretary
shall also submit, together with the afore-
mentioned written statement, all studies,
data, and other factual information avail-
able to the Secretary and relevant to the
Secretary’s decision.

““(4) Nothing in this section shall prohibit
other interested parties from proposing al-
ternative conditions.

““(5) If the Secretary does not accept an ap-
plicant’s alternative condition under this
section, and the Commission finds that the
Secretary’s condition would be inconsistent
with the purposes of this part, or other appli-
cable law, the Commission may refer the dis-
pute to the Commission’s Dispute Resolution
Service. The Dispute Resolution Service
shall consult with the Secretary and the
Commission and issue a non-binding advi-
sory within 90 days. The Secretary may ac-
cept the Dispute Resolution Service advisory
unless the Secretary finds that the rec-
ommendation will not provide for the ade-
quate protection and utilization of the res-
ervation. The Secretary shall submit the ad-
visory and the Secretary’s final written de-
termination into the record of the Commis-
sion’s proceeding.

“(b)  ALTERNATIVE  PRESCRIPTIONS.—(1)
Whenever the Secretary of the Interior or
the Secretary of Commerce prescribes a
fishway under section 18, the license appli-
cant or licensee may propose an alternative
to such prescription to construct, maintain,
or operate a fishway.

“(2) Notwithstanding section 18, the Sec-
retary of the Interior or the Secretary of
Commerce, as appropriate, shall accept and
prescribe, and the Commission shall require,
the proposed alternative referred to in para-
graph (1), if the Secretary of the appropriate
department determines, based on substantial
evidence provided by the licensee or other-
wise available to the Secretary, that such al-
ternative—

“(A) will be no less protective than the
fishway initially prescribed by the Sec-
retary; and

“(B) will either—

““(i) cost less to implement; or

“(ii) result in improved operation of the
project works for electricity production,
as compared to the fishway initially deemed
necessary by the Secretary.

““(3) The Secretary concerned shall submit
into the public record of the Commission
proceeding with any prescription under sec-
tion 18 or alternative prescription it accepts
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under this section, a written statement ex-
plaining the basis for such prescription, and
reason for not accepting any alternative pre-
scription under this section. The written
statement must demonstrate that the Sec-
retary gave equal consideration to the ef-
fects of the condition adopted and alter-
natives not accepted on energy supply, dis-
tribution, cost, and use; flood control; navi-
gation; water supply; and air quality (in ad-
dition to the preservation of other aspects of
environmental quality); based on such infor-
mation as may be available to the Secretary,
including information voluntarily provided
in a timely manner by the applicant and oth-
ers. The Secretary shall also submit, to-
gether with the aforementioned written
statement, all studies, data, and other fac-
tual information available to the Secretary
and relevant to the Secretary’s decision.

““(4) Nothing in this section shall prohibit
other interested parties from proposing al-
ternative prescriptions.

““(5) If the Secretary concerned does not ac-
cept an applicant’s alternative prescription
under this section, and the Commission finds
that the Secretary’s prescription would be
inconsistent with the purposes of this part,
or other applicable law, the Commission may
refer the dispute to the Commission’s Dis-
pute Resolution Service. The Dispute Reso-
lution Service shall consult with the Sec-
retary and the Commission and issue a non-
binding advisory within 90 days. The Sec-
retary may accept the Dispute Resolution
Service advisory unless the Secretary finds
that the recommendation will be less protec-
tive than the fishway initially prescribed by
the Secretary. The Secretary shall submit
the advisory and the Secretary’s final writ-
ten determination into the record of the
Commission’s proceeding.”’.

PART II—ADDITIONAL HYDROPOWER
SEC. 241. HYDROELECTRIC PRODUCTION INCEN-

TIVES.

(a) INCENTIVE PAYMENTS.—For electric en-
ergy generated and sold by a qualified hydro-
electric facility during the incentive period,
the Secretary of Energy (referred to in this
section as the ‘““Secretary’’) shall make, sub-
ject to the availability of appropriations, in-
centive payments to the owner or operator of
such facility. The amount of such payment
made to any such owner or operator shall be
as determined under subsection (e) of this
section. Payments under this section may
only be made upon receipt by the Secretary
of an incentive payment application which
establishes that the applicant is eligible to
receive such payment and which satisfies
such other requirements as the Secretary
deems necessary. Such application shall be
in such form, and shall be submitted at such
time, as the Secretary shall establish.

(b) DEFINITIONS.—For purposes of this sec-
tion:

(1) QUALIFIED HYDROELECTRIC FACILITY.—
The term ‘‘qualified hydroelectric facility”
means a turbine or other generating device
owned or solely operated by a non-Federal
entity which generates hydroelectric energy
for sale and which is added to an existing
dam or conduit.

(2) EXISTING DAM OR CONDUIT.—The term
“‘existing dam or conduit’ means any dam or
conduit the construction of which was com-
pleted before the date of the enactment of
this section and which does not require any
construction or enlargement of impound-
ment or diversion structures (other than re-
pair or reconstruction) in connection with
the installation of a turbine or other gener-
ating device.

(3) CoNDUIT.—The term ‘“‘conduit” has the
same meaning as when used in section
30(a)(2) of the Federal Power Act (16 U.S.C.
823a(a)(2)).
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The terms defined in this subsection shall
apply without regard to the hydroelectric
kilowatt capacity of the facility concerned,
without regard to whether the facility uses a
dam owned by a governmental or nongovern-
mental entity, and without regard to wheth-
er the facility begins operation on or after
the date of the enactment of this section.

(c) ELiGIBILITY WINDOW.—Payments may be
made under this section only for electric en-
ergy generated from a qualified hydro-
electric facility which begins operation dur-
ing the period of 10 fiscal years beginning
with the first full fiscal year occurring after
the date of enactment of this subtitle.

(d) INCENTIVE PERIOD.—A qualified hydro-
electric facility may receive payments under
this section for a period of 10 fiscal years (re-
ferred to in this section as the ‘‘incentive pe-
riod””). Such period shall begin with the fis-
cal year in which electric energy generated
from the facility is first eligible for such
payments.

(e) AMOUNT OF PAYMENT.—

(1) IN GENERAL.—Payments made by the
Secretary under this section to the owner or
operator of a qualified hydroelectric facility
shall be based on the number of kilowatt
hours of hydroelectric energy generated by
the facility during the incentive period. For
any such facility, the amount of such pay-
ment shall be 1.8 cents per kilowatt hour (ad-
justed as provided in paragraph (2)), subject
to the availability of appropriations under
subsection (g), except that no facility may
receive more than $750,000 in 1 calendar year.

(2) ADJUSTMENTS.—The amount of the pay-
ment made to any person under this section
as provided in paragraph (1) shall be adjusted
for inflation for each fiscal year beginning
after calendar year 2003 in the same manner
as provided in the provisions of section
29(d)(2)(B) of the Internal Revenue Code of
1986, except that in applying such provisions
the calendar year 2003 shall be substituted
for calendar year 1979.

(f) SUNSET.—No payment may be made
under this section to any qualified hydro-
electric facility after the expiration of the
period of 20 fiscal years beginning with the
first full fiscal year occurring after the date
of enactment of this subtitle, and no pay-
ment may be made under this section to any
such facility after a payment has been made
with respect to such facility for a period of
10 fiscal years.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out the purposes of
this section $10,000,000 for each of the fiscal
years 2004 through 2013.

SEC. 242. HYDROELECTRIC EFFICIENCY
PROVEMENT.

(a) INCENTIVE PAYMENTS.—The Secretary of
Energy shall make incentive payments to
the owners or operators of hydroelectric fa-
cilities at existing dams to be used to make
capital improvements in the facilities that
are directly related to improving the effi-
ciency of such facilities by at least 3 percent.

(b) LIMITATIONS.—Incentive payments
under this section shall not exceed 10 percent
of the costs of the capital improvement con-
cerned and not more than 1 payment may be
made with respect to improvements at a sin-
gle facility. No payment in excess of $750,000
may be made with respect to improvements
at a single facility.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section not more than
$10,000,000 for each of the fiscal years 2004
through 2013.

SEC. 243, SMALL HYDROELECTRIC POWER
PROJECTS.

Section 408(a)(6) of the Public Utility Reg-

ulatory Policies Act of 1978 (16 U.S.C.

IM-
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2708(a)(6)) is amended by striking ‘“April 20,

1977’ and inserting ‘“March 4, 2003"".

SEC. 244. INCREASED HYDROELECTRIC GENERA-
TION AT EXISTING FEDERAL FACILI-
TIES.

(a) IN GENERAL.—The Secretary of the In-
terior and the Secretary of Energy, in con-
sultation with the Secretary of the Army,
shall jointly conduct a study of the potential
for increasing electric power production ca-
pability at federally owned or operated water
regulation, storage, and conveyance facili-
ties.

(b) CONTENT.—The study under this section
shall include identification and description
in detail of each facility that is capable, with
or without modification, of producing addi-
tional hydroelectric power, including esti-
mation of the existing potential for the facil-
ity to generate hydroelectric power.

(c) REPORT.—The Secretaries shall submit
to the Committees on Energy and Com-
merce, Resources, and Transportation and
Infrastructure of the House of Representa-
tives and the Committee on Energy and Nat-
ural Resources of the Senate a report on the
findings, conclusions, and recommendations
of the study under this section by not later
than 18 months after the date of the enact-
ment of this Act. The report shall include
each of the following:

(1) The identifications, descriptions, and
estimations referred to in subsection (b).

(2) A description of activities currently
conducted or considered, or that could be
considered, to produce additional hydro-
electric power from each identified facility.

(3) A summary of prior actions taken by
the Secretaries to produce additional hydro-
electric power from each identified facility.

(4) The costs to install, upgrade, or modify
equipment or take other actions to produce
additional hydroelectric power from each
identified facility and the level of Federal
power customer involvement in the deter-
mination of such costs.

(5) The benefits that would be achieved by
such installation, upgrade, modification, or
other action, including quantified estimates
of any additional energy or capacity from
each facility identified under subsection (b).

(6) A description of actions that are
planned, underway, or might reasonably be
considered to increase hydroelectric power
production by replacing turbine runners, by
performing generator upgrades or rewinds, or
construction of pumped storage facilities.

(7) The impact of increased hydroelectric
power production on irrigation, fish, wildlife,
Indian tribes, river health, water quality,
navigation, recreation, fishing, and flood
control.

(8) Any additional recommendations to in-
crease hydroelectric power production from,
and reduce costs and improve efficiency at,
federally owned or operated water regula-
tion, storage, and conveyance facilities.

SEC. 245. SHIFT OF PROJECT LOADS TO OFF-
PEAK PERIODS.

(@) IN GENERAL.—The Secretary of the In-
terior shall—

(1) review electric power consumption by
Bureau of Reclamation facilities for water
pumping purposes; and

(2) make such adjustments in such pump-
ing as possible to minimize the amount of
electric power consumed for such pumping
during periods of peak electric power con-
sumption, including by performing as much
of such pumping as possible during off-peak
hours at night.

(b) CONSENT OF AFFECTED IRRIGATION CuUs-
TOMERS REQUIRED.—The Secretary may not
under this section make any adjustment in
pumping at a facility without the consent of
each person that has contracted with the
United States for delivery of water from the
facility for use for irrigation and that would
be affected by such adjustment.
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(c) EXISTING OBLIGATIONS NOT AFFECTED.—
This section shall not be construed to affect
any existing obligation of the Secretary to
provide electric power, water, or other bene-
fits from Bureau of Reclamation facilities,
including recreational releases.

SEC. 246. LIMITATION ON CERTAIN CHARGES AS-
SESSED TO THE FLINT CREEK
PROJECT, MONTANA.

Notwithstanding section 10(e)(1) of the
Federal Power Act (16 U.S.C. 803(e)(1)) or any
other provision of Federal law providing for
the payment to the United States of charges
for the use of Federal land for the purposes
of operating and maintaining a hydroelectric
development licensed by the Federal Energy
Regulatory Commission (referred to in this
section as the ““Commission’’), any political
subdivision of the State of Montana that
holds a license for Commission Project No.
1473 in Granite and Deer Lodge Counties,
Montana, shall be required to pay to the
United States for the use of that land for
each year during which the political subdivi-
sion continues to hold the license for the
project, the lesser of—

(1) $25,000; or

(2) such annual charge as the Commission
or any other department or agency of the
Federal Government may assess.

SEC. 247. REINSTATEMENT AND TRANSFER.

(@) REINSTATEMENT AND TRANSFER OF FED-
ERAL LICENSE FOR PROJECT NUMBERED 2696.—
Notwithstanding section 8 of the Federal
Power Act (16 U.S.C. 801) or any other provi-
sion of such Act, the Federal Energy Regu-
latory Commission shall reinstate the li-
cense for Project No. 2696 and transfer the li-
cense, without delay or the institution of
any proceedings, to the Town of Stuyvesant,
New York, holder of Federal Energy Regu-
latory Commission Preliminary Permit No.
11787, within 30 days after the date of enact-
ment of this Act.

(b) HYDROELECTRIC INCENTIVES.—Project
No. 2696 shall be entitled to the full benefit
of any Federal legislation that promotes hy-
droelectric development that is enacted
within 2 years either before or after the date
of enactment of this Act.

(c) PROJECT DEVELOPMENT AND FINANC-
ING.—The Federal Energy Regulatory Com-
mission shall permit the Town of Stuyvesant
to add as a colicensee any private or public
entity or entities to the reinstated license at
any time, notwithstanding the issuance of a
preliminary permit to the Town of
Stuyvesant and any consideration of munic-
ipal preference. The town shall be entitled,
to the extent that funds are available or
shall be made available, to receive loans
under sections 402 and 403 of the Public Util-
ity Regulatory Policies Act of 1978 (16 U.S.C.
2702 and 2703), or similar programs, for the
reimbursement of feasibility studies or de-
velopment costs, or both, incurred since Jan-
uary 1, 2001, through and including December
31, 2006. All power produced by the project
shall be deemed incremental hydropower for
purpose of qualifying for any energy credit
or similar benefits.

TITLE 11I—OIL AND GAS
Subtitle A—Petroleum Reserve and Home
Heating Oil
SEC. 301. PERMANENT AUTHORITY TO OPERATE
THE STRATEGIC PETROLEUM RE-
SERVE AND OTHER ENERGY PRO-
GRAMS.

(a) AMENDMENT TO TITLE | OF THE ENERGY
PoLICY AND CONSERVATION AcCT.—Title | of
the Energy Policy and Conservation Act (42
U.S.C. 6211 et seq.) is amended—

(1) by striking section 166 (42 U.S.C. 6246)
and inserting the following:

‘“AUTHORIZATION OF APPROPRIATIONS

““SEC. 166. There are authorized to be ap-
propriated to the Secretary such sums as
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may be necessary to carry out this part and
part D, to remain available until expended.”’;

(2) by striking section 186 (42 U.S.C. 6250e);
and

(3) by striking part E (42 U.S.C. 6251; relat-
ing to the expiration of title | of the Act).

(b) AMENDMENT TO TITLE Il OF THE ENERGY
PoLicy AND CONSERVATION AcT.—Title Il of
the Energy Policy and Conservation Act (42
U.S.C. 6271 et seq.) is amended—

(1) by inserting before section 273 (42 U.S.C.
6283) the following:

“PART C—SUMMER FILL AND FUEL BUDGETING
PROGRAMS’’;

(2) by striking section 273(e) (42 U.S.C.
6283(e); relating to the expiration of summer
fill and fuel budgeting programs); and

(3) by striking part D (42 U.S.C. 6285; relat-
ing to the expiration of title Il of the Act).

(c) TECHNICAL AMENDMENTS.—The table of
contents for the Energy Policy and Con-
servation Act is amended—

(1) by inserting after the items relating to
part C of title I the following:

“PART D—NORTHEAST HOME HEATING OIL

RESERVE
‘‘Sec. 181. Establishment.
““Sec. 182. Authority.
““Sec. 183. Conditions for release; plan.
‘“Sec. 184. Northeast Home Heating Oil Re-
serve Account.
‘“‘Sec. 185. Exemptions.”’;

(2) by amending the items relating to part

C of title 11 to read as follows:

“PART C—SUMMER FILL AND FUEL BUDGETING

PROGRAMS
“Sec. 273. Summer fill and fuel budgeting
programs.’’;

and

(3) by striking the items relating to part D
of title II.

(d) AMENDMENT TO THE ENERGY POLICY AND
CONSERVATION ACT.—Section 183(b)(1) of the
Energy Policy and Conservation Act (42
U.S.C. 6250(b)(1)) is amended by striking all
after “‘increases’ through to ‘“‘mid-October
through March’ and inserting ‘‘by more than
60 percent over its 5-year rolling average for
the months of mid-October through March
(considered as a heating season average)’’.

(e) FILL STRATEGIC PETROLEUM RESERVE TO
CAPACITY.—The Secretary of Energy shall, as
expeditiously as practicable, acquire petro-
leum in amounts sufficient to fill the Stra-
tegic Petroleum Reserve to the 1,000,000,000
barrel capacity authorized under section
154(a) of the Energy Policy and Conservation
Act (42 U.S.C. 6234(a)), consistent with the
provisions of sections 159 and 160 of such Act
(42 U.S.C. 6239, 6240).

SEC. 302. NATIONAL OILHEAT RESEARCH ALLI-
ANCE.

Section 713 of the Energy Act of 2000 (42
U.S.C. 6201 note) is amended by striking ““4”’
and inserting ““9”".

Subtitle B—Production Incentives
SEC. 311. DEFINITION OF SECRETARY.

In this subtitle, the term ‘Secretary”
means the Secretary of the Interior.

SEC. 312. PROGRAM ON OIL AND GAS ROYALTIES
IN-KIND.

(&) APPLICABILITY OF SECTION.—Notwith-
standing any other provision of law, this sec-
tion applies to all royalty in-kind accepted
by the Secretary on or after October 1, 2004,
under any Federal oil or gas lease or permit
under section 36 of the Mineral Leasing Act
(30 U.S.C. 192), section 27 of the Outer Conti-
nental Shelf Lands Act (43 U.S.C. 1353), or
any other Federal law governing leasing of
Federal land for oil and gas development.

(b) TERMS AND CONDITIONS.—AII royalty ac-
cruing to the United States shall, on the de-
mand of the Secretary, be paid in oil or gas.
If the Secretary makes such a demand, the
following provisions apply to such payment:
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(1) SATISFACTION OF ROYALTY OBLIGATION.—
Delivery by, or on behalf of, the lessee of the
royalty amount and quality due under the
lease satisfies the lessee’s royalty obligation
for the amount delivered, except that trans-
portation and processing reimbursements
paid to, or deductions claimed by, the lessee
shall be subject to review and audit.

(2) MARKETABLE CONDITION.—

(A) IN GENERAL.—Royalty production shall
be placed in marketable condition by the les-
see at no cost to the United States.

(B) DEFINITION OF MARKETABLE CONDITION.—
In this paragraph, the term ‘‘in marketable
condition”” means sufficiently free from im-
purities and otherwise in a condition that
the royalty production will be accepted by a
purchaser under a sales contract typical of
the field or area in which the royalty produc-
tion was produced.

(3) DISPOSITION BY THE SECRETARY.—The
Secretary may—

(A) sell or otherwise dispose of any royalty
production taken in-kind (other than oil or
gas transferred under section 27(a)(3) of the
Outer Continental Shelf Lands Act (43 U.S.C.
1353(a)(3)) for not less than the market price;
and

(B) transport or process (or both) any roy-
alty production taken in-kind.

(4) RETENTION BY THE SECRETARY.—The
Secretary may, notwithstanding section 3302
of title 31, United States Code, retain and
use a portion of the revenues from the sale of
oil and gas taken in-kind that otherwise
would be deposited to miscellaneous re-
ceipts, without regard to fiscal year limita-
tion, or may use oil or gas received as roy-
alty taken in-kind (in this paragraph re-
ferred to as ‘“‘royalty production’) to pay the
cost of—

(A) transporting the royalty production;

(B) processing the royalty production;

(C) disposing of the royalty production; or

(D) any combination of transporting, proc-
essing, and disposing of the royalty produc-
tion.

(5) LIMITATION.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the Secretary may not use
revenues from the sale of oil and gas taken
in-kind to pay for personnel, travel, or other
administrative costs of the Federal Govern-
ment.

(B) ExcepTioN.—Notwithstanding subpara-
graph (A), the Secretary may use a portion
of the revenues from the sale of oil taken in-
kind, without fiscal year limitation, to pay
transportation costs, salaries, and other ad-
ministrative costs directly related to filling
the Strategic Petroleum Reserve.

(c) REIMBURSEMENT OF CosT.—If the lessee,
pursuant to an agreement with the United
States or as provided in the lease, processes
the royalty gas or delivers the royalty oil or
gas at a point not on or adjacent to the lease
area, the Secretary shall—

(1) reimburse the lessee for the reasonable
costs of transportation (not including gath-
ering) from the lease to the point of delivery
or for processing costs; or

(2) allow the lessee to deduct the transpor-
tation or processing costs in reporting and
paying royalties in-value for other Federal
oil and gas leases.

(d) BENEFIT TO THE UNITED STATES RE-
QUIRED.—The Secretary may receive oil or
gas royalties in-kind only if the Secretary
determines that receiving royalties in-kind
provides benefits to the United States that
are greater than or equal to the benefits that
are likely to have been received had royal-
ties been taken in-value.

(e) REPORTS.—

(1) IN GENERAL.—Not later than September
30, 2005, the Secretary shall submit to Con-
gress a report that addresses—
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(A) actions taken to develop businesses
processes and automated systems to fully
support the royalty-in-kind capability to be
used in tandem with the royalty-in-value ap-
proach in managing Federal oil and gas rev-
enue; and

(B) future royalty-in-Kind businesses oper-
ation plans and objectives.

(2) REPORTS ON OIL OR GAS ROYALTIES TAKEN
IN-KIND.—For each of fiscal years 2004
through 2013 in which the United States
takes oil or gas royalties in-kind from pro-
duction in any State or from the Outer Con-
tinental Shelf, excluding royalties taken in-
kind and sold to refineries under subsection
(h), the Secretary shall submit to Congress a
report that describes—

(A) the methodology or methodologies used
by the Secretary to determine compliance
with subsection (d), including the perform-
ance standard for comparing amounts re-
ceived by the United States derived from
royalties in-kind to amounts likely to have
been received had royalties been taken in-
value;

(B) an explanation of the evaluation that
led the Secretary to take royalties in-kind
from a lease or group of leases, including the
expected revenue effect of taking royalties
in-Kind;

(C) actual amounts received by the United
States derived from taking royalties in-kind
and costs and savings incurred by the United
States associated with taking royalties in-
kind, including, but not limited to, adminis-
trative savings and any new or increased ad-
ministrative costs; and

(D) an evaluation of other relevant public
benefits or detriments associated with tak-
ing royalties in-kind.

(f) DEDUCTION OF EXPENSES.—

(1) IN GENERAL.—Before making payments
under section 35 of the Mineral Leasing Act
(30 U.S.C. 191) or section 8(g) of the Outer
Continental Shelf Lands Act (43 U.S.C.
1337(g)) of revenues derived from the sale of
royalty production taken in-kind from a
lease, the Secretary shall deduct amounts
paid or deducted under subsections (b)(4) and
(c) and deposit the amount of the deductions
in the miscellaneous receipts of the United
States Treasury.

(2) ACCOUNTING FOR DEDUCTIONS.—When the
Secretary allows the lessee to deduct trans-
portation or processing costs under sub-
section (c), the Secretary may not reduce
any payments to recipients of revenues de-
rived from any other Federal oil and gas
lease as a consequence of that deduction.

(g) CONSULTATION WITH STATES.—The Sec-
retary—

(1) shall consult with a State before con-
ducting a royalty in-kind program under this
subtitle within the State, and may delegate
management of any portion of the Federal
royalty in-kind program to the State except
as otherwise prohibited by Federal law; and

(2) shall consult annually with any State
from which Federal oil or gas royalty is
being taken in-kind to ensure, to the max-
imum extent practicable, that the royalty
in-kind program provides revenues to the
State greater than or equal to those likely
to have been received had royalties been
taken in-value.

(h) SMALL REFINERIES.—

(1) PREFERENCE.—If the Secretary finds
that sufficient supplies of crude oil are not
available in the open market to refineries
that do not have their own source of supply
for crude oil, the Secretary may grant pref-
erence to such refineries in the sale of any
royalty oil accruing or reserved to the
United States under Federal oil and gas
leases issued under any mineral leasing law,
for processing or use in such refineries at
private sale at not less than the market
price.
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(2) PRORATION AMONG REFINERIES IN PRO-
DUCTION AREA.—In disposing of oil under this
subsection, the Secretary of Energy may, at
the discretion of the Secretary, prorate the
oil among refineries described in paragraph
(1) in the area in which the oil is produced.

(i) DISPOSITION TO FEDERAL AGENCIES.—

(1) ONSHORE ROYALTY.—AnNy royalty oil or
gas taken by the Secretary in-kind from on-
shore oil and gas leases may be sold at not
less than the market price to any Federal
agency.

(2) OFFSHORE ROYALTY.—Any royalty oil or
gas taken in-kind from a Federal oil or gas
lease on the Outer Continental Shelf may be
disposed of only under section 27 of the Outer
Continental Shelf Lands Act (43 U.S.C. 1353).

(J)) FEDERAL LOW-INCOME ENERGY ASSIST-
ANCE PROGRAMS.—

(1) PREFERENCE.—In disposing of royalty
oil or gas taken in-kind under this section,
the Secretary may grant a preference to any
person, including any Federal or State agen-
cy, for the purpose of providing additional
resources to any Federal low-income energy
assistance program.

(2) REPORT.—Not later than 3 years after
the date of enactment of this Act, the Sec-
retary shall transmit a report to Congress,
assessing the effectiveness of granting pref-
erences specified in paragraph (1) and pro-
viding a specific recommendation on the
continuation of authority to grant pref-
erences.

(k) EFrFecTiVE DATE.—This section takes
effect on October 1, 2004.

SEC. 313. MARGINAL PROPERTY PRODUCTION IN-
CENTIVES.

(a) DEFINITION OF MARGINAL PROPERTY.—
Until such time as the Secretary issues regu-
lations under subsection (e) that prescribe a
different definition, in this section the term
“marginal property’’ means an onshore unit,
communitization agreement, or lease not
within a unit or communitization agree-
ment, that produces on average the com-
bined equivalent of less than 15 barrels of oil
per well per day or 90 million British ther-
mal units of gas per well per day calculated
based on the average over the 3 most recent
production months, including only wells that
produce on more than half of the days during
those 3 production months.

(b) CONDITIONS FOR REDUCTION OF ROYALTY
RATE.—Until such time as the Secretary
issues regulations under subsection (e) that
prescribe different thresholds or standards,
the Secretary shall reduce the royalty rate
on—

(1) oil production from marginal properties
as prescribed in subsection (¢) when the spot
price of West Texas Intermediate crude oil at
Cushing, Oklahoma, is, on average, less than
$15 per barrel for 90 consecutive trading
days; and

(2) gas production from marginal prop-
erties as prescribed in subsection (c) when
the spot price of natural gas delivered at
Henry Hub, Louisiana, is, on average, less
than $2.00 per million British thermal units
for 90 consecutive trading days.

(c) REDUCED ROYALTY RATE.—

(1) IN GENERAL.—When a marginal property
meets the conditions specified in subsection
(b), the royalty rate shall be the lesser of—

(A) 5 percent; or

(B) the applicable rate under any other
statutory or regulatory royalty relief provi-
sion that applies to the affected production.

(2) PERIOD OF EFFECTIVENESS.—The reduced
royalty rate under this subsection shall be
effective beginning on the first day of the
production month following the date on
which the applicable condition specified in
subsection (b) is met.

(d) TERMINATION OF REDUCED ROYALTY
RATE.—A royalty rate prescribed in sub-
section (d)(1)(A) shall terminate—
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(1) with respect to oil production from a
marginal property, on the first day of the
production month following the date on
which—

(A) the spot price of West Texas Inter-
mediate crude oil at Cushing, Oklahoma, on
average, exceeds $15 per barrel for 90 con-
secutive trading days; or

(B) the property no longer qualifies as a
marginal property; and

(2) with respect to gas production from a
marginal property, on the first day of the
production month following the date on
which—

(A) the spot price of natural gas delivered
at Henry Hub, Louisiana, on average, ex-
ceeds $2.00 per million British thermal units
for 90 consecutive trading days; or

(B) the property no longer qualifies as a
marginal property.

(e) REGULATIONS PRESCRIBING DIFFERENT
RELIEF.—

(1) DISCRETIONARY REGULATIONS.—The Sec-
retary may by regulation prescribe different
parameters, standards, and requirements for,
and a different degree or extent of, royalty
relief for marginal properties in lieu of those
prescribed in subsections (a) through (d).

(2) MANDATORY REGULATIONS.—Not later
than 18 months after the date of enactment
of this Act, the Secretary shall by regula-
tion—

(A) prescribe standards and requirements
for, and the extent of royalty relief for, mar-
ginal properties for oil and gas leases on the
Outer Continental Shelf; and

(B) define what constitutes a marginal
property on the Outer Continental Shelf for
purposes of this section.

(3) CONSIDERATIONS.—In promulgating reg-
ulations under this subsection, the Secretary
may consider—

(A) oil and gas prices and market trends;

(B) production costs;

(C) abandonment costs;

(D) Federal and State tax provisions and
the effects of those provisions on production
economics;

(E) other royalty relief programs;

(F) regional differences in average well-
head prices;

(G) national energy security issues; and

(H) other relevant matters.

(f) SAVINGS PRoVISION.—Nothing in this
section prevents a lessee from receiving roy-
alty relief or a royalty reduction pursuant to
any other law (including a regulation) that
provides more relief than the amounts pro-
vided by this section.

(g) EFFecTIVE DATE.—This section takes
effect on October 1, 2004.

SEC. 314. INCENTIVES FOR NATURAL GAS PRO-
DUCTION FROM DEEP WELLS IN THE
SHALLOW WATERS OF THE GULF OF
MEXICO.

(@) ROYALTY INCENTIVE REGULATIONS.—The
Secretary shall publish a final regulation to
complete the rulemaking begun by the No-
tice of Proposed Rulemaking entitled ‘‘Relief
or Reduction in Royalty Rates—Deep Gas
Provisions”, published in the Federal Reg-
ister on March 26, 2003 (Federal Register, vol-
ume 68, number 58, 14868-14886).

(b) ROYALTY INCENTIVE REGULATIONS FOR
ULTRA DEEP GAS WELLS.—

(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this section,
in addition to any other regulations that
may provide royalty incentives for natural
gas produced from deep wells on oil and gas
leases issued pursuant to the Outer Conti-
nental Shelf Lands Act (43 U.S.C. 1331 et
seq.), the Secretary shall issue regulations,
in accordance with the regulations published
pursuant to subsection (a), granting royalty
relief suspension volumes of not less than
35,000,000,000 cubic feet with respect to the
production of natural gas from ultra deep
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wells on leases issued before January 1, 2001,
in shallow waters less than 200 meters deep
located in the Gulf of Mexico wholly west of
87 degrees, 30 minutes West longitude. Regu-
lations issued under this subsection shall be
retroactive to the date that the Notice of
Proposed Rulemaking is published in the
Federal Register.

(2) DEFINITION OF ULTRA DEEP WELL.—In
this subsection, the term ‘“‘ultra deep well”’
means a well drilled with a perforated inter-
val, the top of which is at least 20,000 feet
true vertical depth below the datum at mean
sea level.

(c) EFFECTIVE DATE.—This section takes ef-
fect on October 1, 2004.

SEC. 315. ROYALTY RELIEF FOR DEEP WATER
PRODUCTION.

(@) IN GENERAL.—For all tracts located in
water depths of greater than 400 meters in
the Western and Central Planning Area of
the Gulf of Mexico, including the portion of
the Eastern Planning Area of the Gulf of
Mexico encompassing whole lease blocks
lying west of 87 degrees, 30 minutes West lon-
gitude, any oil or gas lease sale under the
Outer Continental Shelf Lands Act (43 U.S.C.
1331 et seq.) occurring within 5 years after
the date of enactment of this Act shall use
the bidding system authorized in section
8(a)(1)(H) of the Outer Continental Shelf
Lands Act (43 U.S.C. 1337(a)(1)(H)), except
that the suspension of royalties shall be set
at a volume of not less than—

(1) 5,000,000 barrels of oil equivalent for
each lease in water depths of 400 to 800 me-
ters;

(2) 9,000,000 barrels of oil equivalent for
each lease in water depths of 800 to 1,600 me-
ters; and

(3) 12,000,000 barrels of oil equivalent for
each lease in water depths greater than 1,600
meters.

(b) LIMITATION.—The Secretary may place
limitations on the suspension of royalty re-
lief granted based on market price.

SEC. 316. ALASKA OFFSHORE ROYALTY SUSPEN-
SION.

Section 8(a)(3)(B) of the Outer Continental
Shelf Lands Act (43 U.S.C. 1337(a)(3)(B)) is
amended by inserting ““and in the Planning
Areas offshore Alaska” after ‘““West lon-
gitude”.

SEC. 317. OIL AND GAS LEASING IN THE NA-
TIONAL PETROLEUM RESERVE IN
ALASKA.

(@) TRANSFER OF AUTHORITY.—

(1) REDESIGNATION.—The Naval Petroleum
Reserves Production Act of 1976 (42 U.S.C.
6501 et seq.) is amended by redesignating sec-
tion 107 (42 U.S.C. 6507) as section 108.

(2) TRANSFER.—The matter under the head-
ing ‘““EXPLORATION OF NATIONAL PETROLEUM
RESERVE IN ALASKA’’ under the heading ‘““EN-
ERGY AND MINERALS” of title I of Public
Law 96-514 (42 U.S.C. 6508) is—

(A) transferred to the Naval Petroleum Re-
serves Production Act of 1976 (42 U.S.C. 6501
et seq.);

(B) redesignated as section 107 of that Act;
and

(C) moved so as to appear after section 106
of that Act (42 U.S.C. 6506).

(b) COMPETITIVE LEASING.—Section 107 of
the Naval Petroleum Reserves Production
Act of 1976 (as amended by subsection (a) of
this section) is amended—

(1) by striking the heading and all that fol-
lows through ‘“‘Provided, That (1) activities”
and inserting the following:

“SEC. 107. COMPETITIVE LEASING OF OIL AND
GAS.

“(a) IN GENERAL.—Notwithstanding any
other provision of law and pursuant to regu-
lations issued by the Secretary, the Sec-
retary shall conduct an expeditious program
of competitive leasing of oil and gas in the
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National Petroleum Reserve in Alaska (re-
ferred to in this section as the ‘Reserve’).

““(b) MITIGATION OF ADVERSE EFFECTS.—AC-
tivities”’;

(2) by striking ‘“Alaska (the Reserve); (2)
the’” and inserting ‘‘Alaska.

““(c) LAND USE PLANNING; BLM WILDERNESS
STuDY.—The™;

(3) by striking ‘‘Reserve; (3) the” and in-
serting ‘‘Reserve.

““(d) FIRST LEASE SALE.—The’’;

(4) by striking ‘“4332); (4) the’” and inserting
‘4321 et seq.).

‘‘(e) WITHDRAWALS.—The”’;

(5) by striking ‘““herein; (5) bidding’” and in-
serting “‘under this section.

“‘(f) BIDDING SYSTEMS.—Bidding™’;

(6) by striking ‘‘629); (6) lease’ and insert-
ing “‘629).

““(g) GEOLOGICAL STRUCTURES.—Lease’;

(7) by striking “‘structures; (7) the’” and in-
serting ‘‘structures.

‘(h) S1zE OF LEASE TRACTS.—The”’;

(8) by striking ‘“‘Secretary; (8)"” and all that
follows through “Drilling, production,” and
inserting ‘‘Secretary.

“(i) TERMS.—

““(1) IN GENERAL.—Each lease shall be—

“(A) issued for an initial period of not
more than 10 years; and

““(B) renewed for successive 10-year terms
if—

(i) oil or gas is produced from the lease in
paying quantities;

““(ii) oil or gas is capable of being produced
in paying quantities; or

“(iii) drilling or reworking operations, as
approved by the Secretary, are conducted on
the leased land.

‘“(2) RENEWAL OF NONPRODUCING LEASES.—
The Secretary shall renew for an additional
10-year term a lease that does not meet the
requirements of paragraph (1)(B) if the lessee
submits to the Secretary an application for
renewal not later than 60 days before the ex-
piration of the primary lease and—

“(A) the lessee certifies, and the Secretary
agrees, that hydrocarbon resources were dis-
covered on 1 or more wells drilled on the
leased land in such quantities that a prudent
operator would hold the lease for potential
future development;

““(B) the lessee—

“(i) pays the Secretary a renewal fee of
$100 per acre of leased land; and

‘(i) provides evidence, and the Secretary
agrees that, the lessee has diligently pursued
exploration that warrants continuation with
the intent of continued exploration or future
development of the leased land; or

““(C) all or part of the lease—

““(i) is part of a unit agreement covering a
lease described in subparagraph (A) or (B);
and

““(ii) has not been previously contracted
out of the unit.

““(3) APPLICABILITY.—This subsection ap-
plies to a lease that—

““(A) is entered into before, on, or after the
date of enactment of the Energy Policy Act
of 2003; and

‘“(B) is effective on or after the date of en-
actment of that Act.

“(J) UNIT AGREEMENTS.—

““(1) IN GENERAL.—For the purpose of con-
servation of the natural resources of all or
part of any oil or gas pool, field, reservoir, or
like area, lessees (including representatives)
of the pool, field, reservoir, or like area may
unite with each other, or jointly or sepa-
rately with others, in collectively adopting
and operating under a unit agreement for all
or part of the pool, field, reservoir, or like
area (whether or not any other part of the oil
or gas pool, field, reservoir, or like area is al-
ready subject to any cooperative or unit plan
of development or operation), if the Sec-
retary determines the action to be necessary
or advisable in the public interest.
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““(2) PARTICIPATION BY STATE OF ALASKA.—
The Secretary shall ensure that the State of
Alaska is provided the opportunity for active
participation concerning creation and man-
agement of units formed or expanded under
this subsection that include acreage in which
the State of Alaska has an interest in the
mineral estate.

““(3) PARTICIPATION BY REGIONAL CORPORA-
TIONS.—The Secretary shall ensure that any
Regional Corporation (as defined in section 3
of the Alaska Native Claims Settlement Act
(43 U.S.C. 1602)) is provided the opportunity
for active participation concerning creation
and management of units that include acre-
age in which the Regional Corporation has
an interest in the mineral estate.

““(4) PRODUCTION ALLOCATION METHOD-
OLOGY.—The Secretary may use a production
allocation methodology for each partici-
pating area within a unit created for land in
the Reserve, State of Alaska land, or Re-
gional Corporation land shall, when appro-
priate, be based on the characteristics of
each specific oil or gas pool, field, reservoir,
or like area to take into account reservoir
heterogeneity and a real variation in res-
ervoir producibility across diverse leasehold
interests.

““(5) BENEFIT OF OPERATIONS.—Drilling, pro-
duction,”’;

(9) by striking ‘“When separate’ and insert-
ing the following:

““(6) POOLING.—If separate’’;

(10) by inserting “‘(in consultation with the
owners of the other land)’” after ‘‘determined
by the Secretary of the Interior’;

(11) by striking ‘“‘thereto; (10) to”” and all
that follows through ‘“‘the terms provided
therein’ and inserting ‘‘to the agreement.

“‘(k) EXPLORATION INCENTIVES.—

““(1) IN GENERAL.—

“(A) WAIVER, SUSPENSION, OR REDUCTION.—
To encourage the greatest ultimate recovery
of oil or gas or in the interest of conserva-
tion, the Secretary may waive, suspend, or
reduce the rental fees or minimum royalty,
or reduce the royalty on an entire leasehold
(including on any lease operated pursuant to
a unit agreement), if (after consultation with
the State of Alaska and the North Slope Bor-
ough of Alaska and the concurrence of any
Regional Corporation for leases that include
lands available for acquisition by the Re-
gional Corporation under the provisions of
section 1431(o) of the Alaska National Inter-
est Lands Conservation Act (16 U.S.C. 3101 et

seq.)) the Secretary determines that the
waiver, suspension, or reduction is in the
public interest.

“(B) APPLICABILITY.—This paragraph ap-

plies to a lease that—

‘(i) is entered into before, on, or after the
date of enactment of the Energy Policy Act
of 2003; and

““(ii) is effective on or after the date of en-
actment of that Act.”’;

(12) by striking ““The Secretary is author-
ized to”” and inserting the following:

““(2) SUSPENSION OF OPERATIONS AND PRO-
DUCTION.—The Secretary may’’;

(13) by striking “In the event’” and insert-
ing the following:

““(8) SUSPENSION OF PAYMENTS.—If"’;

(14) by striking ‘“‘thereto; and (11) all’” and
inserting ‘‘to the lease.

“(I) RECEIPTS.—AII"";

(15) by redesignating clauses (A), (B), and
(C) as clauses (1), (2), and (3), respectively;

(16) by striking “Any agency’ and insert-
ing the following:

“‘(m) EXPLORATIONS.—AnNy agency’’;

(17) by striking ““Any action’’ and inserting
the following:

“(n)  ENVIRONMENTAL
MENTS.—

‘(1) JuDICIAL REVIEW.—AnNYy action’;

IMPACT STATE-
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(18) by striking “The detailed”” and insert-
ing the following:

““(2) INITIAL LEASE SALES.—The detailed’’;

(19) by striking ‘“‘of the Naval Petroleum
Reserves Production Act of 1976 (90 Stat. 304;
42 U.S.C. 6504)”’; and

(20) by adding at the end the following:

““(0) WAIVER OF ADMINISTRATION FOR CON-
VEYED LANDS.—Notwithstanding section
14(g) of the Alaska Native Claims Settlement
Act (43 U.S.C. 1613(g)) or any other provision
of law—

“(1) the Secretary of the Interior shall
waive administration of any oil and gas lease
insofar as such lease covers any land in the
National Petroleum Reserve in Alaska in
which the subsurface estate is conveyed to
the Arctic Slope Regional Corporation; and

“(2) if any such conveyance of such sub-
surface estate does not cover all the land em-
braced within any such oil and gas lease—

“(A) the person who owns the subsurface
estate in any particular portion of the land
covered by such lease shall be entitled to all
of the revenues reserved under such lease as
to such portion, including, without limita-
tion, all the royalty payable with respect to
oil or gas produced from or allocated to such
particular portion of the land covered by
such lease; and

‘“(B) the Secretary of the Interior shall
segregate such lease into 2 leases, 1 of which
shall cover only the subsurface estate con-
veyed to the Arctic Slope Regional Corpora-
tion, and operations, production, or other
circumstances (other than payment of rent-
als or royalties) that satisfy obligations of
the lessee under, or maintain, either of the
segregated leases shall likewise satisfy obli-
gations of the lessee under, or maintain, the
other segregated lease to the same extent as
if such segregated leases remained a part of
the original unsegregated lease.”.

SEC. 318. ORPHANED, ABANDONED, OR IDLED
WELLS ON FEDERAL LAND.
(@) IN GENERAL.—The Secretary, in co-

operation with the Secretary of Agriculture,
shall establish a program not later than 1
year after the date of enactment of this Act
to remediate, reclaim, and close orphaned,
abandoned, or idled oil and gas wells located
on land administered by the land manage-
ment agencies within the Department of the
Interior and the Department of Agriculture.

(b) ACTIVITIES.—The program under sub-
section (a) shall—

(1) include a means of ranking orphaned,
abandoned, or idled wells sites for priority in
remediation, reclamation, and closure, based
on public health and safety, potential envi-
ronmental harm, and other land use prior-
ities;

(2) provide for identification and recovery
of the costs of remediation, reclamation, and
closure from persons or other entities cur-
rently providing a bond or other financial as-
surance required under State or Federal law
for an oil or gas well that is orphaned, aban-
doned, or idled; and

(3) provide for recovery from the persons or
entities identified under paragraph (2), or
their sureties or guarantors, of the costs of
remediation, reclamation, and closure of
such wells.

(c) COOPERATION AND CONSULTATIONS.—InN
carrying out the program under subsection
(a), the Secretary shall—

(1) work cooperatively with the Secretary
of Agriculture and the States within which
Federal land is located; and

(2) consult with the Secretary of Energy
and the Interstate Oil and Gas Compact
Commission.

(d) PLAN.—Not later than 1 year after the
date of enactment of this Act, the Secretary,
in cooperation with the Secretary of Agri-
culture, shall submit to Congress a plan for
carrying out the program under subsection

(a).

CONGRESSIONAL RECORD —SENATE

(e) IDLED WELL.—For the purposes of this
section, a well is idled if—

(1) the well has been nonoperational for at
least 7 years; and

(2) there is no anticipated beneficial use
for the well.

(f) TECHNICAL ASSISTANCE PROGRAM FOR
NON-FEDERAL LAND.—

(1) IN GENERAL.—The Secretary of Energy
shall establish a program to provide tech-
nical and financial assistance to oil and gas
producing States to facilitate State efforts
over a 10-year period to ensure a practical
and economical remedy for environmental
problems caused by orphaned or abandoned
oil and gas exploration or production well
sites on State or private land.

(2) ASSISTANCE.—The Secretary of Energy
shall work with the States, through the
Interstate Oil and Gas Compact Commission,
to assist the States in quantifying and miti-
gating environmental risks of onshore or-
phaned or abandoned oil or gas wells on
State and private land.

(38) ACTIVITIES.—The program under para-
graph (1) shall include—

(A) mechanisms to facilitate identifica-
tion, if feasible, of the persons currently pro-
viding a bond or other form of financial as-
surance required under State or Federal law
for an oil or gas well that is orphaned or
abandoned;

(B) criteria for ranking orphaned or aban-
doned well sites based on factors such as
public health and safety, potential environ-
mental harm, and other land use priorities;

(C) information and training programs on
best practices for remediation of different
types of sites; and

(D) funding of State mitigation efforts on a
cost-shared basis.

(g) FEDERAL REIMBURSEMENT FOR OR-
PHANED WELL RECLAMATION PILOT PRO-
GRAM.—

(1) REIMBURSEMENT FOR REMEDIATING, RE-
CLAIMING, AND CLOSING WELLS ON LAND SUB-
JECT TO A NEW LEASE.—The Secretary shall
carry out a pilot program under which, in
issuing a new oil and gas lease on federally
owned land on which 1 or more orphaned
wells are located, the Secretary—

(A) may require, but not as a condition of
the lease, that the lessee remediate, reclaim,
and close in accordance with standards es-
tablished by the Secretary, all orphaned
wells on the land leased; and

(B) shall develop a program to reimburse a
lessee, through a royalty credit against the
Federal share of royalties owed or other
means, for the reasonable actual costs of re-
mediating, reclaiming, and closing the or-
phaned well pursuant to that requirement.

(2) REIMBURSEMENT FOR RECLAIMING OR-
PHANED WELLS ON OTHER LAND.—INn carrying
out this subsection, the Secretary—

(A) may authorize any lessee under an oil
and gas lease on federally owned land to re-
claim in accordance with the Secretary’s
standards—

(i) an orphaned well on unleased federally
owned land; or

(ii) an orphaned well located on an existing
lease on federally owned land for the rec-
lamation of which the lessee is not legally
responsible; and

(B) shall develop a program to provide re-
imbursement of 115 percent of the reasonable
actual costs of remediating, reclaiming, and
closing the orphaned well, through credits
against the Federal share of royalties or
other means.

(3) EFFECT OF REMEDIATION, RECLAMATION,
OR CLOSURE OF WELL PURSUANT TO AN AP-
PROVED REMEDIATION PLAN.—

(A) DEFINITION OF REMEDIATING PARTY.—In
this paragraph the term ‘‘remediating
party’” means a person who remediates, re-
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claims, or closes an abandoned, orphaned, or
idled well pursuant to this subsection.

(B) GENERAL RULE.—A remediating party
who remediates, reclaims, or closes an aban-
doned, orphaned, or idled well in accordance
with a detailed written remediation plan ap-
proved by the Secretary under this sub-
section, shall be immune from civil liability
under Federal environmental laws, for—

(i) pre-existing environmental conditions
at or associated with the well, unless the re-
mediating party owns or operates, in the
past owned or operated, or is related to a
person that owns or operates or in the past
owned or operated, the well or the land on
which the well is located; or

(ii) any remaining releases of pollutants
from the well during or after completion of
the remediation, reclamation, or closure of
the well, unless the remediating party causes
increased pollution as a result of activities
that are not in accordance with the approved
remediation plan.

(C) LimITATIONS.—Nothing in this section
shall limit in any way the liability of a re-
mediating party for injury, damage, or pollu-
tion resulting from the remediating party’s
acts or omissions that are not in accordance
with the approved remediation plan, are
reckless or willful, constitute gross neg-
ligence or wanton misconduct, or are unlaw-
ful.

(4) REGULATIONS.—The Secretary may issue
such regulations as are appropriate to carry
out this subsection.

(h) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated to carry out this section
$25,000,000 for each of fiscal years 2005
through 2009.

(2) Use.—Of the amounts authorized under
paragraph (1), $5,000,000 are authorized for
each fiscal year for activities under sub-
section (f).

SEC. 319. COMBINED HYDROCARBON LEASING.

(a) SPECIAL PROVISIONS REGARDING LEAS-
ING.—Section 17(b)(2) of the Mineral Leasing
Act (30 U.S.C. 226(b)(2)) is amended—

(1) by inserting ““(A)”’ after ““(2)’; and

(2) by adding at the end the following:

‘“(B) For any area that contains any com-
bination of tar sand and oil or gas (or both),
the Secretary may issue under this Act, sep-
arately—

“(i) a lease for exploration for and extrac-
tion of tar sand; and

“(ii) a lease for exploration for and devel-
opment of oil and gas.

“(C) A lease issued for tar sand shall be
issued using the same bidding process, an-
nual rental, and posting period as a lease
issued for oil and gas, except that the min-
imum acceptable bid required for a lease
issued for tar sand shall be $2 per acre.

‘(D) The Secretary may waive, suspend, or
alter any requirement under section 26 that
a permittee under a permit authorizing
prospecting for tar sand must exercise due
diligence, to promote any resource covered
by a combined hydrocarbon lease.””.

(b) CONFORMING  AMENDMENT.—Section
17(b)(1)(B) of the Mineral Leasing Act (30
U.S.C. 226(b)(1)(B)) is amended in the second
sentence by inserting “‘, subject to paragraph
(2)(B),” after ““Secretary”.

(c) REGULATIONS.—Not later than 45 days
after the date of enactment of this Act, the
Secretary shall issue final regulations to im-
plement this section.

SEC. 320. LIQUIFIED NATURAL GAS.

Section 3 of the Natural Gas Act (15 U.S.C.
717b) is amended by adding at the end the
following:

“(d) LIMITATION ON COMMISSION AUTHOR-
ITY.—If an applicant under this section pro-
poses to construct or expand a liquified nat-
ural gas terminal either onshore or in State
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waters for the purpose of importing liquified
natural gas into the United States, the Com-
mission shall not deny or condition the ap-
plication solely on the basis that the appli-
cant proposes to utilize the terminal exclu-
sively or partially for gas that the applicant
or any affiliate thereof will supply thereto.
In all other respects, subsection (a) shall re-
main applicable to any such proposal.”.

SEC. 321. ALTERNATE ENERGY-RELATED USES ON

THE OUTER CONTINENTAL SHELF.

(a) AMENDMENT TO OUTER CONTINENTAL
SHELF LANDS AcT.—Section 8 of the Outer
Continental Shelf Lands Act (43 U.S.C. 1337)
is amended by adding at the end the fol-
lowing:

“(p) LEASES, EASEMENTS, OR RIGHTS-OF-
WAY FOR ENERGY AND RELATED PURPOSES.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Secretary of the Depart-
ment in which the Coast Guard is operating
and other relevant departments and agencies
of the Federal Government, may grant a
lease, easement, or right-of-way on the Outer
Continental Shelf for activities not other-
wise authorized in this Act, the Deepwater
Port Act of 1974 (33 U.S.C. 1501 et seq.), or the
Ocean Thermal Energy Conversion Act of
1980 (42 U.S.C. 9101 et seq.), or other applica-
ble law, if those activities—

“(A) support exploration, development,
production, transportation, or storage of oil,
natural gas, or other minerals;

““(B) produce or support production, trans-
portation, or transmission of energy from
sources other than oil and gas; or

“(C) use, for energy-related or marine-re-
lated purposes, facilities currently or pre-
viously used for activities authorized under
this Act.

““(2) PAYMENTS.—The Secretary shall estab-
lish reasonable forms of payments for any
easement or right-of-way granted under this
subsection. Such payments shall not be as-
sessed on the basis of throughput or produc-
tion. The Secretary may establish fees, rent-
als, bonus, or other payments by rule or by
agreement with the party to which the lease,
easement, or right-of-way is granted.

““(3) CONSULTATION.—Before exercising au-
thority under this subsection, the Secretary
shall consult with the Secretary of Defense
and other appropriate agencies concerning
issues related to national security and navi-
gational obstruction.

‘““(4) COMPETITIVE OR NONCOMPETITIVE
BASIS.—
“(A) IN GENERAL.—The Secretary may

issue a lease, easement, or right-of-way for
energy and related purposes as described in
paragraph (1) on a competitive or non-
competitive basis.

‘“(B) CONSIDERATIONS.—In  determining
whether a lease, easement, or right-of-way
shall be granted competitively or non-
competitively, the Secretary shall consider
such factors as—

‘(i) prevention of waste and conservation
of natural resources;

‘(i) the economic viability of an energy
project;

““(iii) protection of the environment;

“(iv) the national interest and national se-
curity;

“(v) human safety;

““(vi) protection of correlative rights; and

“(vii) potential return for the lease, ease-
ment, or right-of-way.

““(5) REGULATIONS.—Not later than 270 days
after the date of enactment of the Energy
Policy Act of 2003, the Secretary, in con-
sultation with the Secretary of the Depart-
ment in which the Coast Guard is operating
and other relevant agencies of the Federal
Government and affected States, shall issue
any necessary regulations to ensure safety,
protection of the environment, prevention of
waste, and conservation of the natural re-
sources of the Outer Continental Shelf, pro-
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tection of national security interests, and
protection of correlative rights in the Outer
Continental Shelf.

‘“(6) SECURITY.—The Secretary shall re-
quire the holder of a lease, easement, or
right-of-way granted under this subsection
to furnish a surety bond or other form of se-
curity, as prescribed by the Secretary, and
to comply with such other requirements as
the Secretary considers necessary to protect
the interests of the United States.

“(7) EFFECT OF SUBSECTION.—Nothing in
this subsection displaces, supersedes, limits,
or modifies the jurisdiction, responsibility,
or authority of any Federal or State agency
under any other Federal law.

‘“(8) APPLICABILITY.—This subsection does
not apply to any area on the Outer Conti-
nental Shelf designated as a National Marine

Sanctuary.”. i
(b) CONFORMING AMENDMENT.—Section 8 of

the Outer Continental Shelf Lands Act (43
U.S.C. 1337) is amended by striking the sec-
tion heading and inserting the following:
“LEASES, EASEMENTS, AND RIGHTS-OF-WAY ON
THE OUTER CONTINENTAL SHELF.—"".

(c) SAVINGS PRovisioN.—Nothing in the
amendment made by subsection (a) requires,
with respect to any project—

(1) for which offshore test facilities have
been constructed before the date of enact-
ment of this Act; or

(2) for which a request for proposals has
been issued by a public authority,
any resubmittal of documents previously
submitted or any reauthorization of actions
previously authorized.

SEC. 322. PRESERVATION OF GEOLOGICAL AND
GEOPHYSICAL DATA.

(&) SHORT TITLE.—This section may be
cited as the ‘““National Geological and Geo-
physical Data Preservation Program Act of
2003,

(b) PROGRAM.—The Secretary shall carry
out a National Geological and Geophysical
Data Preservation Program in accordance
with this section—

(1) to archive geologic, geophysical, and
engineering data, maps, well logs, and sam-
ples;

(2) to provide a national catalog of such ar-
chival material; and

(3) to provide technical and financial as-
sistance related to the archival material.

(c) PLAN.—Not later than 1 year after the
date of enactment of this Act, the Secretary
shall submit to Congress a plan for the im-
plementation of the Program.

(d) DATA ARCHIVE SYSTEM.—

(1) ESTABLISHMENT.—The Secretary shall
establish, as a component of the Program, a
data archive system to provide for the stor-
age, preservation, and archiving of sub-
surface, surface, geological, geophysical, and
engineering data and samples. The Sec-
retary, in consultation with the Advisory
Committee, shall develop guidelines relating
to the data archive system, including the
types of data and samples to be preserved.

(2) SYSTEM COMPONENTS.—The system shall
be comprised of State agencies that elect to
be part of the system and agencies within
the Department of the Interior that main-
tain geological and geophysical data and
samples that are designated by the Secretary
in accordance with this subsection. The Pro-
gram shall provide for the storage of data
and samples through data repositories oper-
ated by such agencies.

(3) LIMITATION OF DESIGNATION.—The Sec-
retary may not designate a State agency as
a component of the data archive system un-
less that agency is the agency that acts as
the geological survey in the State.

(4) DATA FROM FEDERAL LAND.—The data
archive system shall provide for the
archiving of relevant subsurface data and
samples obtained from Federal land—

(A) in the most appropriate repository des-
ignated under paragraph (2), with preference
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being given to archiving data in the State in
which the data were collected; and

(B) consistent with all applicable law and
requirements relating to confidentiality and
proprietary data.

(e) NATIONAL CATALOG.—

(1) IN GENERAL.—As soon as practicable
after the date of enactment of this Act, the
Secretary shall develop and maintain, as a
component of the Program, a national cata-
log that identifies—

(A) data and samples available in the data
archive system established under subsection
(d);

(B) the repository for particular material
in the system; and

(C) the means of accessing the material.

(2) AVAILABILITY.—The Secretary shall
make the national catalog accessible to the
public on the site of the Survey on the Inter-
net, consistent with all applicable require-
ments related to confidentiality and propri-
etary data.

(f) ADVISORY COMMITTEE.—

(1) IN GENERAL.—The Advisory Committee
shall advise the Secretary on planning and
implementation of the Program.

(2) NEwW DUTIES.—In addition to its duties
under the National Geologic Mapping Act of
1992 (43 U.S.C. 3la et seq.), the Advisory Com-
mittee shall perform the following duties:

(A) Advise the Secretary on developing
guidelines and procedures for providing as-
sistance for facilities under subsection (g)(1).

(B) Review and critique the draft imple-
mentation plan prepared by the Secretary
under subsection (c).

(C) Identify useful studies of data archived
under the Program that will advance under-
standing of the Nation’s energy and mineral
resources, geologic hazards, and engineering
geology.

(D) Review the progress of the Program in
archiving significant data and preventing
the loss of such data, and the scientific
progress of the studies funded under the Pro-
gram.

(E) Include in the annual report to the Sec-
retary required under section 5(b)(3) of the
National Geologic Mapping Act of 1992 (43
U.S.C. 31d(b)(3)) an evaluation of the
progress of the Program toward fulfilling the
purposes of the Program under subsection
(0).

(9) FINANCIAL ASSISTANCE.—

(1) ARCHIVE FACILITIES.—Subject to the
availability of appropriations, the Secretary
shall provide financial assistance to a State
agency that is designated under subsection
(d)(2) for providing facilities to archive en-
ergy material.

(2) STUDIES.—Subject to the availability of
appropriations, the Secretary shall provide
financial assistance to any State agency des-
ignated under subsection (d)(2) for studies
and technical assistance activities that en-
hance understanding, interpretation, and use
of materials archived in the data archive
system established under subsection (d).

(3) FEDERAL SHARE.—The Federal share of
the cost of an activity carried out with as-
sistance under this subsection shall be not
more than 50 percent of the total cost of the
activity.

(4) PRIVATE CONTRIBUTIONS.—The Secretary
shall apply to the non-Federal share of the
cost of an activity carried out with assist-
ance under this subsection the value of pri-
vate contributions of property and services
used for that activity.

(h) REPORT.—The Secretary shall include
in each report under section 8 of the Na-
tional Geologic Mapping Act of 1992 (43
U.S.C. 31g)—

(1) a description of the status of the Pro-
gram;
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(2) an evaluation of the progress achieved
in developing the Program during the period
covered by the report; and

(3) any recommendations for legislative or
other action the Secretary considers nec-
essary and appropriate to fulfill the purposes
of the Program under subsection (b).

(i) MAINTENANCE OF STATE EFFORT.—It is
the intent of Congress that the States not
use this section as an opportunity to reduce
State resources applied to the activities that
are the subject of the Program.

(J) DEFINITIONS.—In this section:

(1) ADVISORY COMMITTEE.—The term ‘“‘Advi-
sory Committee’”” means the advisory com-
mittee established under section 5 of the Na-
tional Geologic Mapping Act of 1992 (43
U.S.C. 31d).

(2) PROGRAM.—The term ““Program’’ means
the National Geological and Geophysical
Data Preservation Program carried out
under this section.

(3) SECRETARY.—The term ‘‘Secretary”
means the Secretary of the Interior, acting
through the Director of the United States
Geological Survey.

(4) SURVEY.—The term ‘‘Survey”’
the United States Geological Survey.

(k) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section $30,000,000 for each of
fiscal years 2004 through 2008.

SEC. 323. OIL AND GAS LEASE ACREAGE LIMITA-
TIONS.

Section 27(d)(1) of the Mineral Leasing Act
(30 U.S.C. 184(d)(1)) is amended by inserting
after ‘“‘acreage held in special tar sand areas”
the following: *“, and acreage under any lease
any portion of which has been committed to
a federally approved unit or cooperative plan
or communitization agreement or for which
royalty (including compensatory royalty or
royalty in-kind) was paid in the preceding
calendar year,”’.

SEC. 324. ASSESSMENT OF DEPENDENCE OF
STATE OF HAWAII ON OIL.

(a) ASSESSMENT.—The Secretary of Energy
shall assess the economic implication of the
dependence of the State of Hawaii on oil as
the principal source of energy for the State,
including—

(1) the short- and long-term prospects for
crude oil supply disruption and price vola-
tility and potential impacts on the economy
of Hawaii;

(2) the economic relationship between oil-
fired generation of electricity from residual
fuel and refined petroleum products con-
sumed for ground, marine, and air transpor-
tation;

(3) the technical and economic feasibility
of increasing the contribution of renewable
energy resources for generation of elec-
tricity, on an island-by-island basis, includ-
ing—

(A) siting and facility configuration;

(B) environmental, operational, and safety
considerations;

(C) the availability of technology;

(D) effects on the utility system including
reliability;

(E) infrastructure and transport require-
ments;

(F) community support; and

(G) other factors affecting the economic
impact of such an increase and any effect on
the economic relationship described in para-
graph (2);

(4) the technical and economic feasibility
of using liquified natural gas to displace re-
sidual fuel oil for electric generation, includ-
ing neighbor island opportunities, and the ef-
fect of the displacement on the economic re-
lationship described in paragraph (2), includ-
ing—

(A) the availability of supply;

means
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(B) siting and facility configuration for on-
shore and offshore liquified natural gas re-
ceiving terminals;

(C) the factors described in subparagraphs
(B) through (F) of paragraph (3); and

(D) other economic factors;

(5) the technical and economic feasibility
of using renewable energy sources (including
hydrogen) for ground, marine, and air trans-
portation energy applications to displace the
use of refined petroleum products, on an is-
land-by-island basis, and the economic im-
pact of the displacement on the relationship
described in (2); and

(6) an island-by-island approach to—

(A) the development of hydrogen from re-
newable resources; and

(B) the application of hydrogen to the en-
ergy needs of Hawaii.

(b) CONTRACTING AUTHORITY.—The Sec-
retary of Energy may carry out the assess-
ment under subsection (a) directly or, in
whole or in part, through 1 or more contracts
with qualified public or private entities.

(c) REPORT.—Not later than 300 days after
the date of enactment of this Act, the Sec-
retary of Energy shall prepare, in consulta-
tion with agencies of the State of Hawaii and
other stakeholders, as appropriate, and sub-
mit to Congress, a report detailing the find-
ings, conclusions, and recommendations re-
sulting from the assessment.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion.

SEC. 325. DEADLINE FOR DECISION ON APPEALS
OF CONSISTENCY DETERMINATION
UNDER THE COASTAL ZONE MAN-
AGEMENT ACT OF 1972.

(a) IN GENERAL.—Section 319 of the Coastal
Zone Management Act of 1972 (16 U.S.C. 1465)
is amended to read as follows:

““APPEALS TO THE SECRETARY

““SEC. 319. (a) NoTICE.—The Secretary shall
publish an initial notice in the Federal Reg-
ister not later than 30 days after the date of
the filing of any appeal to the Secretary of a
consistency determination under section 307.

“‘(b) CLOSURE OF RECORD.—

““(1) IN GENERAL.—Not later than the end of
the 120-day period beginning on the date of
publication of an initial notice under sub-
section (a), the Secretary shall receive no
more filings on the appeal and the adminis-
trative record regarding the appeal shall be
closed.

““(2) NoTIcE.—Upon the closure of the ad-
ministrative record, the Secretary shall im-
mediately publish a notice that the adminis-
trative record has been closed.

‘“(c) DEADLINE FOR DECISION.—The Sec-
retary shall issue a decision in any appeal
filed under section 307 not later than 120
days after the closure of the administrative
record.

““(d) APPLICATION.—This section applies to
appeals initiated by the Secretary and ap-
peals filed by an applicant.”.

(b) APPLICATION.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendment made by sub-
section (a) shall apply with respect to any
appeal initiated or filed before, on, or after
the date of enactment of this Act.

(2) LIMITATION.—Subsection (a) of section
319 of the Coastal Zone Management Act of
1972 (as amended by subsection (a)) shall not
apply with respect to an appeal initiated or
filed before the date of enactment of this
Act.

(c) CLOSURE OF RECORD FOR APPEAL FILED
BEFORE DATE OF ENACTMENT.—Notwith-
standing section 319(b)(1) of the Coastal Zone
Management Act of 1972 (as amended by this
section), in the case of an appeal of a consist-
ency determination under section 307 of that

S4529

Act initiated or filed before the date of en-
actment of this Act, the Secretary of Com-
merce shall receive no more filings on the
appeal and the administrative record regard-
ing the appeal shall be closed not later than
120 days after the date of enactment of this
Act.
SEC. 326. REIMBURSEMENT FOR COSTS OF NEPA
ANALYSES, DOCUMENTATION, AND
STUDIES.

(@) IN GENERAL.—The Mineral Leasing Act
is amended by inserting after section 37 (30
U.S.C. 193) the following:

“REIMBURSEMENT FOR COSTS OF CERTAIN

ANALYSES, DOCUMENTATION, AND STUDIES

““SEC. 38. (a) IN GENERAL.—The Secretary
of the Interior may reimburse a person that
is a lessee, operator, operating rights owner,
or applicant for any lease under this Act for
reasonable amounts paid by the person for
preparation for the Secretary by a con-
tractor or other person selected by the Sec-
retary of any project-level analysis, docu-
mentation, or related study required pursu-
ant to the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) with re-
spect to the lease.

““(b) CONDITIONS.—The Secretary may pro-
vide reimbursement under subsection (a)
only if—

‘(1) adequate funding to enable the Sec-
retary to timely prepare the analysis, docu-
mentation, or related study is not appro-
priated;

““(2) the person paid the costs voluntarily;

“(3) the person maintains records of its
costs in accordance with regulations issued
by the Secretary;

““(4) the reimbursement is in the form of a
reduction in the Federal share of the royalty
required to be paid for the lease for which
the analysis, documentation, or related
study is conducted, and is agreed to by the
Secretary and the person reimbursed prior to
commencing the analysis, documentation, or
related study; and

“(5) the agreement required under para-
graph (4) contains provisions—

““(A) reducing royalties owed on lease pro-
duction based on market prices;

““(B) stipulating an automatic termination
of the royalty reduction upon recovery of
documented costs; and

““(C) providing a process by which the les-
see may seek reimbursement for cir-
cumstances in which production from the
specified lease is not possible.”.

(b) APPLICATION.—The amendment made by
this section shall apply with respect to an
analysis, documentation, or a related study
conducted on or after October 1, 2008, for any
lease entered into before, on, or after the
date of enactment of this Act.

(c) DEADLINE FOR REGULATIONS.—The Sec-
retary shall issue regulations implementing
the amendment made by this section by not
later than 1 year after the date of enactment
of this Act.

SEC. 327. HYDRAULIC FRACTURING.

Paragraph (1) of section 1421(d) of the Safe
Drinking Water Act (42 U.S.C. 300h(d)) is
amended to read as follows:

‘(1) UNDERGROUND INJECTION.—The term
‘underground injection’—

“(A) means the subsurface emplacement of
fluids by well injection; and

““(B) excludes—

“(i) the underground injection of natural
gas for purposes of storage; and

““(ii) the underground injection of fluids or
propping agents pursuant to hydraulic frac-
turing operations related to oil or gas pro-
duction activities.”.

SEC. 328. OIL AND GAS EXPLORATION AND PRO-
DUCTION DEFINED.

Section 502 of the Federal Water Pollution
Control Act (33 U.S.C. 1362) is amended by
adding at the end the following:
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““(24) OIL AND GAS EXPLORATION AND PRO-
DUCTION.—The term ‘oil and gas exploration,
production, processing, or treatment oper-
ations or transmission facilities’ means all
field activities or operations associated with
exploration, production, processing, or treat-
ment operations, or transmission facilities,
including activities necessary to prepare a
site for drilling and for the movement and
placement of drilling equipment, whether or
not such field activities or operations may
be considered to be construction activities.”.
SEC. 329. OUTER CONTINENTAL SHELF PROVI-

SIONS.

(a) STORAGE ON THE OUTER CONTINENTAL
SHELF.—Section 5(a)(5) of the Outer Conti-
nental Shelf Lands Act (43 U.S.C. 1334(a)(5))
is amended by inserting ‘“‘from any source”’
after “‘oil and gas”.

(b) DEEPWATER PROJECTS.—Section 6 of the
Deepwater Port Act of 1974 (33 U.S.C. 1505) is
amended by adding at the end the following:

““(d) RELIANCE ON ACTIVITIES OF OTHER
AGENCIES.—In fulfilling the requirements of
section 5(f)—

““(1) to the extent that other Federal agen-
cies have prepared environmental impact
statements, are conducting studies, or are
monitoring the affected human, marine, or
coastal environment, the Secretary may use
the information derived from those activi-
ties in lieu of directly conducting such ac-
tivities; and

““(2) the Secretary may use information ob-
tained from any State or local government
or from any person.”.

(c) NATURAL GAs DEFINED.—Section 3(13) of
the Deepwater Port Act of 1974 (33 U.S.C.
1502(13)) is amended to read as follows:

““(13) natural gas means—

“(A) natural gas unmixed; or

“(B) any mixture of natural or artificial
gas, including compressed or liquefied nat-
ural gas, natural gas liquids, liquefied petro-
leum gas, and condensate recovered from
natural gas;”’.

SEC. 330. APPEALS RELATING TO PIPELINE CON-
STRUCTION OR OFFSHORE MINERAL
DEVELOPMENT PROJECTS.

(a) AGENCY OF RECORD, PIPELINE CONSTRUC-
TION PROJECTS.—ANy Federal administrative
agency proceeding that is an appeal or re-
view under section 319 of the Coastal Zone
Management Act of 1972 (16 U.S.C. 1465), as
amended by this Act, related to Federal au-
thority for an interstate natural gas pipeline
construction project, including construction
of natural gas storage and liquefied natural
gas facilities, shall use as its exclusive
record for all purposes the record compiled
by the Federal Energy Regulatory Commis-
sion pursuant to the Commission’s pro-
ceeding under sections 3 and 7 of the Natural
Gas Act (15 U.S.C. 717b, 717f).

(b) SENSE OF CONGRESS.—It is the sense of
Congress that all Federal and State agencies
with jurisdiction over interstate natural gas
pipeline construction activities should co-
ordinate their proceedings within the time-
frames established by the Federal Energy
Regulatory Commission when the Commis-
sion is acting under sections 3 and 7 of the
Natural Gas Act (15 U.S.C. 717b, 717f) to de-
termine whether a certificate of public con-
venience and necessity should be issued for a
proposed interstate natural gas pipeline.

(c) AGENCY OF RECORD, OFFSHORE MINERAL
DEVELOPMENT PROJECTS.—AnNny Federal ad-
ministrative agency proceeding that is an
appeal or review under section 319 of the
Coastal Zone Management Act of 1972 (16
U.S.C. 1465), as amended by this Act, related
to Federal authority for the permitting, ap-
proval, or other authorization of energy
projects, including projects to explore, de-
velop, or produce mineral resources in or un-
derlying the Outer Continental Shelf shall
use as its exclusive record for all purposes
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(except for the filing of pleadings) the record

compiled by the relevant Federal permitting

agency.

SEC. 331. BILATERAL INTERNATIONAL OIL SUP-
PLY AGREEMENTS.

(@ IN GENERAL.—Notwithstanding any
other provision of law, the President may ex-
port oil to, or secure oil for, any country
pursuant to a bilateral international oil sup-
ply agreement entered into by the United
States with the country before June 25, 1979,
or to any country pursuant to the Inter-
national Emergency Oil Sharing Plan of the
International Energy Agency.

(b) MEMORANDUM OF AGREEMENT.—The fol-
lowing agreements are deemed to have en-
tered into force by operation of law and are
deemed to have no termination date:

(1) The agreement entitled ‘‘Agreement
amending and extending the memorandum of
agreement of June 22, 1979, entered into
force November 13, 1994 (TIAS 12580).

(2) The agreement entitled ‘‘Agreement
amending the contingency implementing ar-
rangements of October 17, 1980”", entered into
force June 27, 1995 (TIAS 12670).

SEC. 332. NATURAL GAS MARKET REFORM.

(a) CLARIFICATION OF EXISTING CFTC Au-
THORITY.—

(1) FALSE REPORTING.—Section 9(a)(2) of
the Commodity Exchange Act (7 U.S.C.
13(a)(2)) is amended by striking ‘‘false or
misleading or knowingly inaccurate reports’’
and inserting ‘‘knowingly false or knowingly
misleading or knowingly inaccurate re-
ports”.

(2) COMMISSION ADMINISTRATIVE AND CIVIL
AUTHORITY.—Section 9 of the Commodity Ex-
change Act (7 U.S.C. 13) is amended by redes-
ignating subsection (f) as subsection (e), and
adding:

*“(f) COMMISSION ADMINISTRATIVE AND CIVIL
AUTHORITY.—The Commission may bring ad-
ministrative or civil actions as provided in
this Act against any person for a violation of
any provision of this section including, but
not limited to, false reporting under sub-
section (a)(2).”.

(3) EFFECT OF AMENDMENTS.—The amend-
ments made by paragraphs (1) and (2) re-
state, without substantive change, existing
burden of proof provisions and existing Com-
mission civil enforcement authority, respec-
tively. These clarifying changes do not alter
any existing burden of proof or grant any
new statutory authority. The provisions of
this section, as restated herein, continue to
apply to any action pending on or com-
menced after the date of enactment of this
Act for any act, omission, or violation occur-
ring before, on, or after, such date of enact-
ment.

(b) FRAUD AUTHORITY.—Section 4b of the
Commodity Exchange Act (7 U.S.C. 6b) is
amended—

(1) by redesignating subsections (b) and (c)
as subsections (c) and (d), respectively; and

(2) by striking subsection (a) and inserting
the following:

“(a) It shall be unlawful—

‘(1) for any person, in or in connection
with any order to make, or the making of,
any contract of sale of any commodity for
future delivery or in interstate commerce,
that is made, or to be made, on or subject to
the rules of a designated contract market,
for or on behalf of any other person; or

‘“(2) for any person, in or in connection
with any order to make, or the making of,
any contract of sale of any commodity for
future delivery, or other agreement, con-
tract, or transaction subject to section 5a(g)
(1) and (2) of this Act, that is made, or to be
made, for or on behalf of, or with, any other
person, other than on or subject to the rules
of a designated contract market—

“(A) to cheat or defraud or attempt to
cheat or defraud such other person;
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“(B) willfully to make or cause to be made
to such other person any false report or
statement or willfully to enter or cause to be
entered for such other person any false
record;

““(C) willfully to deceive or attempt to de-
ceive such other person by any means what-
soever in regard to any order or contract or
the disposition or execution of any order or
contract, or in regard to any act of agency
performed, with respect to any order or con-
tract for or, in the case of subsection (a)(2),
with such other person; or

“(D)(i) to bucket an order if such order is
either represented by such person as an order
to be executed, or required to be executed, on
or subject to the rules of a designated con-
tract market; or

“(ii) to fill an order by offset against the
order or orders of any other person, or will-
fully and knowingly and without the prior
consent of such other person to become the
buyer in respect to any selling order of such
other person, or become the seller in respect
to any buying order of such other person, if
such order is either represented by such per-
son as an order to be executed, or required to
be executed, on or subject to the rules of a
designated contract market.

“(b) Subsection (a)(2) shall not obligate
any person, in connection with a transaction
in a contract of sale of a commodity for fu-
ture delivery, or other agreement, contract
or transaction subject to section 5a(g) (1) and
(2) of this Act, with another person, to dis-
close to such other person nonpublic infor-
mation that may be material to the market
price of such commodity or transaction, ex-
cept as necessary to make any statement
made to such other person in connection
with such transaction, not misleading in any
material respect.”.

(c) JURISDICTION OF THE CFTC.—The Nat-
ural Gas Act (15 U.S.C. 717 et seq.) is amend-
ed by adding at the end:

“SEC. 26. JURISDICTION.

“This Act shall not affect the exclusive ju-
risdiction of the Commodity Futures Trad-
ing Commission with respect to accounts,
agreements, contracts, or transactions in
commodities under the Commodity Ex-
change Act (7 U.S.C. 1 et seq.). Any request
for information by the Commission to a des-
ignated contract market, registered deriva-
tives transaction execution facility, board of
trade, exchange, or market involving ac-
counts, agreements, contracts, or trans-
actions in commodities (including natural
gas, electricity, and other energy commod-
ities) within the exclusive jurisdiction of the
Commodity Futures Trading Commission
shall be directed to the Commodity Futures
Trading Commission, which shall cooperate
in responding to any information request by
the Commission.”.

(d) INCREASED PENALTIES.—Section 21 of
the Natural Gas Act (15 U.S.C. 717t) is
amended—

(1) in subsection (a)—

(A) by striking “$5,000”” and inserting

*‘$1,000,000°"; and

(B) by striking ‘““two years’ and inserting
““5 years’’; and

(2) in subsection (b), by striking ““$500"" and
inserting ““$50,000"".
SEC. 333. NATURAL GAS MARKET TRANS-

PARENCY.

The Natural Gas Act (15 U.S.C 717 et seq.)
is amended—

(1) by redesignating section 24 as section
25; and

(2) by inserting after section 23 the fol-
lowing:
“SEC. 24. NATURAL GAS MARKET TRANS-
PARENCY.

““(a) AUTHORIZATION.—(1) Not later than 180
days after the date of enactment of the En-
ergy Policy Act of 2003, the Federal Energy
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Regulatory Commission shall issue rules di-
recting all entities subject to the Commis-
sion’s jurisdiction as provided under this Act
to timely report information about the
availability and prices of natural gas sold at
wholesale in interstate commerce to the
Commission and price publishers.

““(2) The Commission shall evaluate the
data for adequate price transparency and ac-
curacy.

““(3) Rules issued under this subsection re-
quiring the reporting of information to the
Commission that may become publicly avail-
able shall be limited to aggregate data and
transaction-specific data that are otherwise
required by the Commission to be made pub-
lic.

“(4) In exercising its authority under this
section, the Commission shall not—

“(A) compete with, or displace from the
market place, any price publisher; or

““(B) regulate price publishers or impose
any requirements on the publication of infor-
mation.

“(b) TIMELY ENFORCEMENT.—NO person
shall be subject to any penalty under this
section with respect to a violation occurring
more than 3 years before the date on which
the Federal Energy Regulatory Commission
seeks to assess a penalty.

“(c) LIMITATION ON COMMISSION AUTHOR-
ITY.—(1) The Commission shall not condition
access to interstate pipeline transportation
upon the reporting requirements authorized
under this section.

“(2) Natural gas sales by a producer that
are attributable to volumes of natural gas
produced by such producer shall not be sub-
ject to the rules issued pursuant to this sec-
tion.

““(3) The Commission shall not require nat-
ural gas producers, processors, or users who
have a de minimis market presence to par-
ticipate in the reporting requirements pro-
vided in this section.”.

Subtitle C—Access to Federal Land
SEC. 341. OFFICE OF FEDERAL ENERGY PROJECT
COORDINATION.

(a) ESTABLISHMENT.—The President shall
establish the Office of Federal Energy
Project Coordination (referred to in this sec-
tion as the ‘“‘Office’”’) within the Executive
Office of the President in the same manner
and with the same mission as the White
House Energy Projects Task Force estab-
lished by Executive Order No. 13212 (42 U.S.C.
13201 note).

(b) STAFFING.—The Office shall be staffed
by functional experts from relevant Federal
agencies on a nonreimbursable basis to carry
out the mission of the Office.

(c) REPORT.—The Office shall transmit an
annual report to Congress that describes the
activities put in place to coordinate and ex-
pedite Federal decisions on energy projects.
The report shall list accomplishments in im-
proving the Federal decisionmaking process
and shall include any additional rec-
ommendations or systemic changes needed
to establish a more effective and efficient
Federal permitting process.

SEC. 342. FEDERAL ONSHORE OIL AND GAS LEAS-
ING AND PERMITTING PRACTICES.

(a) REVIEW OF ONSHORE OIL AND GAS LEAS-
ING PRACTICES.—

(1) IN GENERAL.—The Secretary of the Inte-
rior, in consultation with the Secretary of
Agriculture with respect to National Forest
System lands under the jurisdiction of the
Department of Agriculture, shall perform an
internal review of current Federal onshore
oil and gas leasing and permitting practices.

(2) INcLuUsIONS.—The review shall include
the process for—

(A) accepting or rejecting offers to lease;

(B) administrative appeals of decisions or
orders of officers or employees of the Bureau
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of Land Management with respect to a Fed-
eral oil or gas lease;

(C) considering surface use plans of oper-
ation, including the timeframes in which the
plans are considered, and any recommenda-
tions for improving and expediting the proc-
ess; and

(D) identifying stipulations to address site-
specific concerns and conditions, including
those stipulations relating to the environ-
ment and resource use conflicts.

(b) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Sec-
retary of the Interior and the Secretary of
Agriculture shall transmit a report to Con-
gress that describes—

(1) actions taken under section 3 of Execu-
tive Order No. 13212 (42 U.S.C. 13201 note);
and

(2) actions taken or any plans to improve
the Federal onshore oil and gas leasing pro-
gram.

SEC. 343. MANAGEMENT OF FEDERAL OIL AND
GAS LEASING PROGRAMS.

(@) TIMELY ACTION ON LEASES AND PER-
MITS.—To ensure timely action on oil and
gas leases and applications for permits to
drill on land otherwise available for leasing,
the Secretary of the Interior (in this section
referred to as the ““Secretary’’) shall—

(1) ensure expeditious compliance with sec-
tion 102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332(2)(C));

(2) improve consultation and coordination
with the States and the public; and

(3) improve the collection, storage, and re-
trieval of information relating to the leasing
activities.

(b) BEST MANAGEMENT PRACTICES.—

(1) IN GENERAL.—Not later than 18 months
after the date of enactment of this Act, the
Secretary shall develop and implement best
management practices to—

(A) improve the administration of the on-
shore oil and gas leasing program under the
Mineral Leasing Act (30 U.S.C. 181 et seq.);
and

(B) ensure timely action on oil and gas
leases and applications for permits to drill
on lands otherwise available for leasing.

(2) CONSIDERATIONS.—In developing the
best management practices under paragraph
(1), the Secretary shall consider any rec-
ommendations from the review under section
342.

(3) REGULATIONS.—Not later than 180 days
after the development of best management
practices under paragraph (1), the Secretary
shall publish, for public comment, proposed
regulations that set forth specific time-
frames for processing leases and applications
in accordance with the practices, including
deadlines for—

(A) approving or disapproving resource
management plans and related documents,
lease applications, and surface use plans; and

(B) related administrative appeals.

(c) IMPROVED ENFORCEMENT.—The Sec-
retary shall improve inspection and enforce-
ment of oil and gas activities, including en-
forcement of terms and conditions in permits
to drill.

(d) AUTHORIZATION OF APPROPRIATIONS.—In
addition to amounts authorized to be appro-
priated to carry out section 17 of the Mineral
Leasing Act (30 U.S.C. 226), there are author-
ized to be appropriated to the Secretary for
each of fiscal years 2004 through 2007—

(1) $40,000,000 to carry out subsections (a)
and (b); and

(2) $20,000,000 to carry out subsection (c).
SEC. 344. CONSULTATION REGARDING OIL AND

GAS LEASING ON PUBLIC LAND.

(@) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of the Interior and the Secretary
of Agriculture shall enter into a memo-
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randum of understanding regarding oil and
gas leasing on—

(1) public lands under the jurisdiction of
the Secretary of the Interior; and

(2) National Forest System lands under the
jurisdiction of the Secretary of Agriculture.

(b) CONTENTS.—The memorandum of under-
standing shall include provisions that—

(1) establish administrative procedures and
lines of authority that ensure timely proc-
essing of oil and gas lease applications, sur-
face use plans of operation, and applications
for permits to drill, including steps for proc-
essing surface use plans and applications for
permits to drill consistent with the
timelines established by the amendment
made by section 348;

(2) eliminate duplication of effort by pro-
viding for coordination of planning and envi-
ronmental compliance efforts; and

(3) ensure that lease stipulations are—

(A) applied consistently;

(B) coordinated between agencies; and

(C) only as restrictive as necessary to pro-
tect the resource for which the stipulations
are applied.

(c) DATA RETRIEVAL SYSTEM.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of the Interior and the Secretary of
Agriculture shall establish a joint data re-
trieval system that is capable of—

(A) tracking applications and formal re-
quests made in accordance with procedures
of the Federal onshore oil and gas leasing
program; and

(B) providing information regarding the
status of the applications and requests with-
in the Department of the Interior and the
Department of Agriculture.

(2) RESOURCE MAPPING.—Not later than 2
years after the date of enactment of this
Act, the Secretary of the Interior and the
Secretary of Agriculture shall establish a
joint Geographic Information System map-
ping system for use in—

(A) tracking surface resource values to aid
in resource management; and

(B) processing surface use plans of oper-
ation and applications for permits to drill.
SEC. 345. ESTIMATES OF OIL AND GAS RE-

SOURCES UNDERLYING ONSHORE
FEDERAL LAND.

(a) ASSESSMENT.—Section 604 of the Energy
Act of 2000 (42 U.S.C. 6217) is amended—

(1) in subsection (a)—

(A) in paragraph (1)—

(i) by striking “‘reserve’’; and

(ii) by striking ‘‘and” after the semicolon;
and

(B) by striking paragraph (2) and inserting
the following:

“(2) the extent and nature of any restric-
tions or impediments to the development of
the resources, including—

“(A) impediments to the timely granting
of leases;

‘“(B) post-lease restrictions, impediments,
or delays on development for conditions of
approval, applications for permits to drill, or
processing of environmental permits; and

“(C) permits or restrictions associated
with transporting the resources for entry
into commerce; and

““(3) the quantity of resources not produced
or introduced into commerce because of the
restrictions.”’;

(2) in subsection (b)—

(A) by striking ‘‘reserve”’
“resource’’; and

(B) by striking ‘“‘publically’” and inserting
“publicly’’; and

(3) by striking subsection (d) and inserting
the following:

““(d) ASSESSMENTS.—Using the inventory,
the Secretary of Energy shall make periodic
assessments of economically recoverable re-
sources accounting for a range of parameters

and inserting
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such as current costs, commodity prices,
technology, and regulations.””.

(b) METHODOLOGY.—The Secretary of the
Interior shall use the same assessment meth-
odology across all geological provinces,
areas, and regions in preparing and issuing

national geological assessments to ensure
accurate comparisons of geological re-
sources.

SEC. 346. COMPLIANCE WITH EXECUTIVE ORDER
13211; ACTIONS CONCERNING REGU-
LATIONS THAT SIGNIFICANTLY AF-
FECT ENERGY SUPPLY, DISTRIBU-
TION, OR USE.

(a) REQUIREMENT.—The head of each Fed-
eral agency shall require that before the
Federal agency takes any action that could
have a significant adverse effect on the sup-
ply of domestic energy resources from Fed-
eral public land, the Federal agency taking
the action shall comply with Executive
Order No. 13211 (42 U.S.C. 13201 note).

(b) GuiDANCE.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of Energy shall publish guidance
for purposes of this section describing what
constitutes a significant adverse effect on
the supply of domestic energy resources
under Executive Order No. 13211 (42 U.S.C.
13201 note).

(c) MEMORANDUM OF UNDERSTANDING.—The
Secretary of the Interior and the Secretary
of Agriculture shall include in the memo-
randum of understanding under section 344
provisions for implementing subsection (a) of
this section.

SEC. 347. PILOT PROJECT TO IMPROVE FEDERAL
PERMIT COORDINATION.

(a) ESTABLISHMENT.—The Secretary of the
Interior (in this section referred to as the
““‘Secretary’’) shall establish a Federal Per-
mit Streamlining Pilot Project (in this sec-
tion referred to as the “‘Pilot Project’).

(b) MEMORANDUM OF UNDERSTANDING.—

(1) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Secretary shall enter into a memorandum of
understanding with the Secretary of Agri-
culture, the Administrator of the Environ-
mental Protection Agency, and the Chief of
Engineers of the Army Corps of Engineers
for purposes of this section.

(2) STATE PARTICIPATION.—The Secretary
may request that the Governors of Wyoming,
Montana, Colorado, Utah, and New Mexico
be signatories to the memorandum of under-
standing.

(c) DESIGNATION OF QUALIFIED STAFF.—

(1) IN GENERAL.—Not later than 30 days
after the date of the signing of the memo-
randum of understanding under subsection
(b), all Federal signatory parties shall assign
to each of the field offices identified in sub-
section (d), on a nonreimbursable basis, an
employee who has expertise in the regu-
latory issues relating to the office in which
the employee is employed, including, as ap-
plicable, particular expertise in—

(A) the consultations and the preparation
of biological opinions under section 7 of the
Endangered Species Act of 1973 (16 U.S.C.
1536);

(B) permits under section 404 of Federal
Water Pollution Control Act (33 U.S.C. 1344);

(C) regulatory matters under the Clean Air
Act (42 U.S.C. 7401 et seq.);

(D) planning under the National Forest
Management Act of 1976 (16 U.S.C. 472a et
seq.); and

(E) the preparation of analyses under the
National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(2) DuTieEs.—Each employee assigned under
paragraph (1) shall—

(A) not later than 90 days after the date of
assignment, report to the Bureau of Land
Management Field Managers in the office to
which the employee is assigned;
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(B) be responsible for all issues relating to
the jurisdiction of the home office or agency
of the employee; and

(C) participate as part of the team of per-
sonnel working on proposed energy projects,
planning, and environmental analyses.

(d) FIELD OFFICES.—The following Bureau
of Land Management Field Offices shall
serve as the Pilot Project offices:

(1) Rawlins, Wyoming.

(2) Buffalo, Wyoming.

(3) Miles City, Montana.

(4) Farmington, New Mexico.

(5) Carlsbad, New Mexico.

(6) Glenwood Springs, Colorado.

(7) Vernal, Utah.

(e) REPORTS.—Not later than 3 years after
the date of enactment of this Act, the Sec-
retary shall transmit to Congress a report
that—

(1) outlines the results of the Pilot Project
to date; and

(2) makes a recommendation to the Presi-
dent regarding whether the Pilot Project
should be implemented throughout the
United States.

(f) ADDITIONAL PERSONNEL.—The Secretary
shall assign to each field office identified in
subsection (d) any additional personnel that
are necessary to ensure the effective imple-
mentation of—

(1) the Pilot Project; and

(2) other programs administered by the
field offices, including inspection and en-
forcement relating to energy development on
Federal land, in accordance with the mul-
tiple use mandate of the Federal Land Policy
and Management Act of 1976 (43 U.S.C. 1701 et
seq).

8) SAVINGS PRoViIsION.—Nothing
section affects—

(1) the operation of any Federal or State
law; or

(2) any delegation of authority made by
the head of a Federal agency whose employ-
ees are participating in the Pilot Project.
SEC. 348. DEADLINE FOR CONSIDERATION OF AP-

PLICATIONS FOR PERMITS.

Section 17 of the Mineral Leasing Act (30
U.S.C. 226) is amended by adding at the end
the following:

““(p) DEADLINES FOR CONSIDERATION OF AP-
PLICATIONS FOR PERMITS.—

““(1) IN GENERAL.—Not later than 10 days
after the date on which the Secretary re-
ceives an application for any permit to drill,
the Secretary shall—

“(A) notify the applicant that the applica-
tion is complete; or

““(B) notify the applicant that information
is missing and specify any information that
is required to be submitted for the applica-
tion to be complete.

““(2) ISSUANCE OR DEFERRAL.—Not later
than 30 days after the applicant for a permit
has submitted a complete application, the
Secretary shall—

““(A\) issue the permit; or

““(B)(i) defer decision on the permit; and

““(ii) provide to the applicant a notice that
specifies any steps that the applicant could
take for the permit to be issued.

“(3) REQUIREMENTS FOR DEFERRED APPLICA-
TIONS.—

“(A) IN GENERAL.—If the Secretary pro-
vides notice under paragraph (2)(B)(ii), the
applicant shall have a period of 2 years from
the date of receipt of the notice in which to
complete all requirements specified by the
Secretary, including providing information
needed for compliance with the National En-
vironmental Policy Act of 1969 (42 U.S.C. 4321
et seq.).

‘“(B) ISSUANCE OF DECISION ON PERMIT.—If
the applicant completes the requirements
within the period specified in subparagraph
(A), the Secretary shall issue a decision on
the permit not later than 10 days after the
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date of completion of the requirements de-
scribed in subparagraph (A).

“(C) DENIAL OF PERMIT.—If the applicant
does not complete the requirements within
the period specified in subparagraph (A), the
Secretary shall deny the permit.

““(q) REPORT.—On a quarterly basis, each
field office of the Bureau of Land Manage-
ment and the Forest Service shall transmit
to the Secretary of the Interior or the Sec-
retary of Agriculture, respectively, a report
that—

““(1) specifies the number of applications
for permits to drill received by the field of-
fice in the period covered by the report; and

““(2) describes how each of the applications
was disposed of by the field office.””.

SEC. 349. CLARIFICATION OF FAIR MARKET
RENTAL VALUE DETERMINATIONS
FOR PUBLIC LAND AND FOREST
SERVICE RIGHTS-OF-WAY.

(a) LINEAR RIGHTS-OF-WAY UNDER FEDERAL
LAND PoLICY AND MANAGEMENT ACT OF
1976.—Section 504 of the Federal Land Policy
and Management Act of 1976 (43 U.S.C. 1764)
is amended by adding at the end the fol-
lowing:

“(k) DETERMINATION OF FAIR MARKET
VALUE OF LINEAR RIGHTS-OF-WAY.—

“(1) IN GENERAL.—Effective beginning on
the date of the issuance of the rules required
by paragraph (2), for purposes of subsection
(g9), the Secretary concerned shall determine
the fair market value for the use of land en-
cumbered by a linear right-of-way granted,
issued, or renewed under this title using the
valuation method described in paragraphs
(2), (3), and (4).

““(2) REVISIONs.—Not later than 1 year after
the date of enactment of this subsection—

“(A) the Secretary of the Interior shall
amend section 2803.1-2 of title 43, Code of
Federal Regulations, as in effect on the date
of enactment of this subsection, to revise the
per acre rental fee zone value schedule by
State, county, and type of linear right-of-
way use to reflect current values of land in
each zone; and

“(B) the Secretary of Agriculture shall
make the same revision for linear rights-of-
way granted, issued, or renewed under this
title on National Forest System land.

““(3) UPDATES.—The Secretary concerned
shall annually update the schedule revised
under paragraph (2) by multiplying the cur-
rent year’s rental per acre by the annual
change, second quarter to second quarter
(June 30 to June 30) in the Gross National
Product Implicit Price Deflator Index pub-
lished in the Survey of Current Business of
the Department of Commerce, Bureau of
Economic Analysis.

“(4) REVIEW.—If the cumulative change in
the index referred to in paragraph (3) exceeds
30 percent, or the change in the 3-year aver-
age of the l-year Treasury interest rate used
to determine per acre rental fee zone values
exceeds plus or minus 50 percent, the Sec-
retary concerned shall conduct a review of
the zones and rental per acre figures to de-
termine whether the value of Federal land
has differed sufficiently from the index re-
ferred to in paragraph (3) to warrant a revi-
sion in the base zones and rental per acre fig-
ures. If, as a result of the review, the Sec-
retary concerned determines that such a re-
vision is warranted, the Secretary concerned
shall revise the base zones and rental per
acre figures accordingly. Any revision of
base zones and rental per acre figure shall
only affect lease rental rates at inception or
renewal.”.

(b) RIGHTS-OF-WAY UNDER MINERAL LEAS-
ING AcCT.—Section 28(l) of the Mineral Leas-
ing Act (30 U.S.C. 185(l)) is amended by in-
serting before the period at the end the fol-
lowing: ‘‘using the valuation method de-
scribed in section 2803.1-2 of title 43, Code of
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Federal Regulations, as revised in accord-

ance with section 504(k) of the Federal Land

Policy and Management Act of 1976 (43

U.S.C. 1764(k))".

SEC. 350. ENERGY FACILITY RIGHTS-OF-WAY AND
CORRIDORS ON FEDERAL LAND.

(a) REPORT TO CONGRESS.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of Agriculture and the Secretary of
the Interior, in consultation with the Sec-
retary of Commerce, the Secretary of De-
fense, the Secretary of Energy, and the Fed-
eral Energy Regulatory Commission, shall
submit to Congress a joint report—

(A) that addresses—

(i) the location of existing rights-of-way
and designated and de facto corridors for oil
and gas pipelines and electric transmission
and distribution facilities on Federal land;
and

(ii) opportunities for additional oil and gas
pipeline and electric transmission capacity
within those rights-of-way and corridors; and

(B) that includes a plan for making avail-
able, on request, to the appropriate Federal,
State, and local agencies, tribal govern-
ments, and other persons involved in the
siting of oil and gas pipelines and electricity
transmission facilities Geographic Informa-
tion System-based information regarding the
location of the existing rights-of-way and
corridors and any planned rights-of-way and
corridors.

(2) CONSULTATIONS AND CONSIDERATIONS.—
In preparing the report, the Secretary of the
Interior and the Secretary of Agriculture
shall consult with—

(A) other agencies of Federal, State, tribal,
or local units of government, as appropriate;

(B) persons involved in the siting of oil and
gas pipelines and electric transmission fa-
cilities; and

(C) other interested members of the public.

(3) LIMITATION.—The Secretary of the Inte-
rior and the Secretary of Agriculture shall
limit the distribution of the report and Geo-
graphic Information System-based informa-
tion referred to in paragraph (1) as necessary
for national and infrastructure security rea-
sons, if either Secretary determines that the
information may be withheld from public
disclosure under a national security or other
exception under section 552(b) of title 5,
United States Code.

(b) CORRIDOR DESIGNATIONS.—

(1) 11 CONTIGUOUS WESTERN STATES.—Not
later than 2 years after the date of enact-
ment of this Act, the Secretary of Agri-
culture, the Secretary of Commerce, the Sec-
retary of Defense, the Secretary of Energy,
and the Secretary of the Interior, in con-
sultation with the Federal Energy Regu-
latory Commission and the affected utility
industries, shall jointly—

(A) designate, under title V of the Federal
Land Policy and Management Act of 1976 (43
U.S.C. 1761 et seq.) and other applicable Fed-
eral laws, corridors for oil and gas pipelines
and electricity transmission and facilities on
Federal land in the eleven contiguous West-
ern States (as defined in section 103 of the
Federal Land Policy and Management Act of
1976 (43 U.S.C. 1702));

(B) perform any environmental reviews
that may be required to complete the des-
ignations of corridors for the facilities on
Federal land in the eleven contiguous West-
ern States; and

(C) incorporate the designated corridors
into—

(i) the relevant departmental and agency
land use and resource management plans; or

(ii) equivalent plans.

(2) OTHER STATES.—Not later than 4 years
after the date of enactment of this Act, the
Secretary of Agriculture, the Secretary of
Commerce, the Secretary of Defense, the
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Secretary of Energy, and the Secretary of
the Interior, in consultation with the Fed-
eral Energy Regulatory Commission and the
affected utility industries, shall jointly—

(A) identify corridors for oil and gas pipe-
lines and electricity transmission and dis-
tribution facilities on Federal land in the
States other than those described in para-
graph (1); and

(B) schedule prompt action to identify,
designate, and incorporate the corridors into
the land use plan.

(3) ONGOING RESPONSIBILITIES.—After com-
pleting the requirements under paragraphs
(1) and (2), the Secretary of Agriculture, the
Secretary of Commerce, the Secretary of De-
fense, the Secretary of Energy, and the Sec-
retary of the Interior, with respect to lands
under their respective jurisdictions, in con-
sultation with the Federal Energy Regu-
latory Commission and the affected utility
industries, shall establish procedures that—

(A) ensure that additional corridors for oil
and gas pipelines and electricity trans-
mission and distribution facilities on Fed-
eral land are promptly identified and des-
ignated; and

(B) expedite applications to construct or
modify oil and gas pipelines and electricity
transmission and distribution facilities with-
in the corridors, taking into account prior
analyses and environmental reviews under-
taken during the designation of corridors.

(c) CONSIDERATIONS.—In carrying out this
section, the Secretaries shall take into ac-
count the need for upgraded and new elec-
tricity transmission and distribution facili-
ties to—

(1) improve reliability;

(2) relieve congestion; and

(3) enhance the capability of the national
grid to deliver electricity.

(d) DEFINITION OF CORRIDOR.—

(1) IN GENERAL.—In this section and title V
of the Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1761 et seq.), the term
‘‘corridor’” means—

(A) a linear strip of land—

(i) with a width determined with consider-
ation given to technological, environmental,
and topographical factors; and

(ii) that contains, or may in the future
contain, 1 or more utility, communication,
or transportation facilities;

(B) a land use designation that is estab-
lished—

(i) by law;

(ii) by Secretarial Order;

(iii) through the land use planning process;
or

(iv) by other management decision; and

(C) a designation made for the purpose of
establishing the preferred location of com-
patible linear facilities and land uses.

(2) SPECIFICATIONS OF CORRIDOR.—On des-
ignation of a corridor under this section, the
centerline, width, and compatible uses of a
corridor shall be specified.

SEC. 351. CONSULTATION REGARDING ENERGY
RIGHTS-OF-WAY ON PUBLIC LAND.

(a) MEMORANDUM OF UNDERSTANDING.—

(1) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, the
Secretary of Energy, in consultation with
the Secretary of the Interior, the Secretary
of Agriculture, and the Secretary of Defense
with respect to lands under their respective
jurisdictions, shall enter into a memo-
randum of understanding to coordinate all
applicable Federal authorizations and envi-
ronmental reviews relating to a proposed or
existing utility facility. To the maximum
extent practicable under applicable law, the
Secretary of Energy shall, to ensure timely
review and permit decisions, coordinate such
authorizations and reviews with any Indian
tribes, multi-State entities, and State agen-
cies that are responsible for conducting any

S4533

separate permitting and environmental re-
views of the affected utility facility.

(2) CONTENTS.—The memorandum of under-
standing shall include provisions that—

(A) establish—

(i) a unified right-of-way application form;
and

(if) an administrative procedure for proc-
essing right-of-way applications, including
lines of authority, steps in application proc-
essing, and timeframes for application proc-
essing;

(B) provide for coordination of planning re-
lating to the granting of the rights-of-way;

(C) provide for an agreement among the af-
fected Federal agencies to prepare a single
environmental review document to be used
as the basis for all Federal authorization de-
cisions; and

(D) provide for coordination of use of right-
of-way stipulations to achieve consistency.

(b) NATURAL GAS PIPELINES.—

(1) IN GENERAL.—With respect to permit-
ting activities for interstate natural gas
pipelines, the May 2002 document entitled
“Interagency Agreement On Early Coordina-
tion Of Requ